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THE LAW REPORTS. 


HE Law Reports are now in the twentieth year of a fairly 
prosperous career. Their history has been well and fully 
written by Mr. Daniel, to whose energetic initiative the scheme 
owed its existence. A thoughtful paper on the principles which 
should govern the conduct of such a publication has lately appeared 
in the pages of this Review from the pen of a learned Judge who 
himself contributed largely to the early success of an enterprise 
which timid men had regarded as over-hazardous, and even the most 
sanguine had felt to be full of difficulty. After this little need be 
added, and yet there is something which ought not to be left unsaid. 
Every piece of arduous work may be looked at from within or 
from without—from the point of view of the worker or of the 
spectator. The actual experience of those whose duty it has been 
to produce the Reports may perhaps supply a useful supplement to 
the most perfect ideal. It has been my task since the commence- 
ment of the Law Reports to direct the labours of about one-half 
of the Staff. I should like to mention a few things which in that 
capacity I have had forced upon my attention, and this with special 
reference to Lord Justice Lindley’s pregnant suggestions. 
The principal requirements which would satisfy what I under- 
stand to be his ideal may be thus summarised :— 
1. The Law Reports should attain such a standard as to drive out 
. of the market the Law Journal, Weekly Reporter, and Law Times. 
2. Reports should be accurate, should contain everything in state- 
ment, argument, and judgment which is material and useful, and 
should be as concise as may be consistently with these requirements. 
3. Excessive bulk should be avoided by including only cases which— 
(2) Introduce or appear to introduce a new principle or rule ; 
(4) Materially modify a principle or rule ; 
(c) Settle or tend to settle a doubtful question of law; 
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(7) Are for other reasons peculiarly instructive : 
these suggestions being qualified by the observations— 
(ec) That construction cases should be excluded ‘unless there is 
good reason for including them; but that it is a good reason 
if they deal with common forms, with general Acts of Par- 
liament, with Rules of Court, or with unsettled practice ; 
(f) That it is better to report than to omit a doubtful case. 

4. Judgments (even when written) should be shortened by 
omitting everything which (though relating to the matter decided) 
may not be worth reporting. 

5- Reports should be published with as much speed as practicable 
consistently with other requirements. 

6. The periodie Digests should he Digests of legal principles 
rather than Digests of cases. 

To this enumeration of principles the Lord Justice adds a not 
obscure intimation that the speed attained by the Staff is far short 
of what it might be, and that the Digests are not only defective in 
detail, but are constructed on a false basis and with a mistaken aim. 

Both out of deference to so high an authority and in justice to 
the Staff of Reporters I feel bound to deal fully with these cen- 
sures, and I do not in the least despair of convincing a critic so 
eminently fair-minded as Lord Justice Lindley that, from lack of 
information about the details of the work, he has not fully appre- 
ciated the time which must necessarily elapse between the decision 
and the report of a case. The other complaint about the Digest 
concerns the Council rather than the Staff, but on that also there 
are some facts to be weighed which do not appear to have been 
present to the mind of the Lord Justice. 

But before discussing in detail any supposed shortcomings of the 
Executive Council or Staff in giving effect to the conditions pre- 
scribed, I have a few considerations to suggest upon the conditions 
themselves. I will take them in order. 

1, The first condition assumes that it is desirable that the Law 
Reports should enjoy a practical monopoly, and further, that if they 
were perfect in all respects, the rival publications would cease to 
exist. I have a doubt about the first of these propositions; and 
very much more than a doubt about the second. 

The chief advantage of a monopoly is that it renders it much 
more easy to reject cases of little value. On the other hand, the 
stimulus of competition may have a wholesome influence on this as 
on every other department of work. Which way the balance of 
good may incline is not perhaps quite easy to determine off-hand. 
But assuming Lord Justice Lindley to be right in aiming at the 
total extinction of all rival reports, I believe he is mistaken in 
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supposing that even ideal excellence in the Law Reports would 
lead to that result. It is much more a matter of price than of 
quality. If our Reports were sufficiently cheap for the purpose, 
they might perhaps destroy the Law Journal, should that be 
thought desirable; and it may be that the recent reduction of the 
price of the Law Reports will seriously cripple that publication. 
But no amount of excellence and cheapness combined could affect 
the Law Times, because that print is a flourishing newspaper of 
which the Reports are a mere subordinate adjunct. The same 
considerations would very likely save the Weekly Reporter. | 

Further, if it were made a paramount object to get rid of rival 
Reports, it would be necessary, for a time at any rate, not to improve 
but to deteriorate our own Reports. We should have, for the sake 
of commercial competition, to print almost everything which they 
published, and to give full shorthand notes of judgments whenever 
they did. If this were not done the Law Journal would constantly 
be brought into Court, and if wanted for that purpose would 
certainly be purchased. It may well be questioned whether the 
advantage, if it is an advantage, of destroying a rival might not be 
gained at too great a cost. 

2, 3. With respect to the second and third conditions, I have little 
to say beyond expressing my respectful admiration of the rules 
which the Lord Justice has propounded. It is to be observed, how- 
ever, that in these, as in kindred matters, the difficulty is less in 
laying down principles than in applying them to particular cases. 
Thus the sweeping inclusion of all cases ‘which are for any reason 
peculiarly instructive’ (though not only wise but absolutely essen- 
tial) fails to afford any very precise guidance. The same vagueness 
is unavoidably present in the maxim that it is better to report too 
many cases than too few; and though the classification of construe- 
tive cases is admirably clear, and if I may presume to say so un- 
questionably sound, a rule of exclusion qualified by the exception 
‘unless there is good reason for including them’ leaves a very large, 
and no doubt a necessarily large, margin for discretion. In prac- 
tice, the way in which this discretion has to be exercised depends 
much more upon the Bench than upon the executive Staff of the 
Reports. Of late years Judges have happily set their faces against 
the citation of cases turning upon obscure sentences in wills, and 
have made it possible to consign to the waste-paper basket many 
decisions which the reporters of fifty years ago would have felt 
bound to print. But the Courts have certainly not yet gone the 
length of discarding authorities which establish definite canons of 
construction, and until they do so every fresh judgment which 
distinetly qualifies a recognised canon must find its place in the 
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pages of the Reports consistently with the rules which the Lord 
Justice preseribes, Still, notwithstanding the existence of varying 
shades of judicial opinion on the subject such as are to be found in 
many cases, for example, in Re Bedson’s Trusts, 28 C.D. 523, the 
tendency is so plainly in the direction pointed out by Lord Justice 
Lindley that it has become every year possible to reject a larger 
proportion of construction cases, and we may hope soon to be able 
to reduce the number printed within yet narrower limits. The 
only restriction on that wholesale slaughter of will cases in which 
I for one should like to indulge seems to me to be this—that in 
these matters Reporters must follow and not try to lead the Courts. 
[ remember falling into the error of premature reform by rejecting 
a case some years ago before the now prevailing view was suffi- 
ciently matured to warrant its condemnation. It was a con- 
struction ease which I might now perhaps safely cast aside ; and I 
was encouraged to do so then by tlie wholesome scorn with which 
the presiding Judge had referred to the bead-roll of authorities 
which had been cited on a mere question of construction. The 
decision was reported in the Law Journal, and whenever the sub- 
ject cropped up again I had the mortification of seeing this Law 
Journal report not only cited but respectfully discussed by the 
Court, teaching me that my reforming zeal had gone ahead too fast. 
I do not doubt that we may properly reject many cases which, if 
printed by us or others, Counsel would try to cite, but we should 
not presume to blot out an authority which the Courts would deem 
worthy of serious consideration if it were cited before them on an 
analogous question. That is the test which we have endeavoured 
to apply, making mistakes occasionally like other fallible human 
beings, and governed always by the Lord Justice's general rule to 
lean in doubtful cases to the side of admission rather than rejection. 

4. The fourth condition is one which, if it could be made feasible, 
would add more than anything else to the compactness and con- 
venience of the Reports. But it can only become practicable with 
the express sanction of every Judge on the Bench. No doubt Lord 
Justice Lindley is quite right in saying that oral judgments will 
generally admit of improvement by vigorous condensation and 
careful revision, and he is possibly right in thinking that even written 
judgments may in some cases admit of compression. Few men 
were greater masters of polished diction than Lord Westbury; no 
style could well be more terse and graphic than Vice-Chancellor 
Bacon's. And yet I have heard each of them say that a mere short- 
hand note of his judgment might with advantage be pruned and 
condensed before publication. But Reporters cannot presume to do 
this on the scale which Lord Justice Lindley seems to contemplate 
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unless with the express sanction and almost at the express request 
of the Judge himself. No modern Reporter I believe ever used as 
much freedom in condensing and re-writing judgments as I was in 
the habit of using when I reported in the Court of Vice-Chancellor 
Page-Wood ; but then I had his warm approval, and I was respon- 
sible to no one else. So far as I prudently could I have urged the 
Reporters in this direction, but, without being assured that the 
Bench desired it, I could not encourage them to introduce more than 
a very trifling measure of compression and emendation. Even to 
the small extent which I thought permissible I have found no 
great alacrity on the part of the Staff to avail themselves of a 
legitimate liberty in this respect. The safer practice of relying on 
verbatim notes seems to have attractions too powerful to be over- 
come. Some of the Reporters I have no doubt possess both the 
courage and the literary aptitude to undertake the duty, and I know 
that they would all loyally attempt it if called upon to do so; but 
it is not very easy to modify language without losing, or perhaps 
even distorting, some portion of the thought expressed, and occa- 
sional errors might very likely oceur which would need indulgent 
and generous consideration. But it is premature to discuss the 
difficulty of the task until there is more reason than at present to 
suppose that such a practice would be approved or permitted. 
Take a case of daily occurrence, where the several members of a 
Court give judgments in entire agreement with one another, but 
expressed in very different language and adorned by very various 
illustrations. Is it desirable that the Reporter should, for the sake 
of brevity, give a condensed, even if it were an improved version of 
one judgment, and omit large portions of the others as being sub- 
stantially to the same effect?) No reporter could possibly take such 
a liberty as this unless it were perfectly understood that the Judges 
wished it. And I have no reason at present to believe that the 
Judges as a body do wish it, nor, so far as I can see, have we 
any right to expect that they should. As it is, we do obtain from 
the kindness of the Judges very valuable and sometimes very exten- 
sive emendations of their reported language, and I cannot help 
thinking that the readers of the Reports should be content to 
dispense with further alterations, except of course the correction 
of mere verbal slips and printer's errors. 

5. The fifth condition is obviously right, but it raises the ques- 
tion whether the amount of speed which it exacts has or has not 
been attained. Of course, no one would insist upon the utmost 
possible speed without regard to excellence in other respects. If 
the maximum of speed were thought worth securing at the risk of 
some considerable sacrifice of accuracy the average interval between 
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decision and publication might probably be shortened by several 
weeks, but few persons—and I feel sure that Lord Justice Lindley 
would not be one of them—would doubt that it is better to have a 
good report a little later than a bad one a little earlier. The real 
question is whether, having regard to all the requirements of ideally 
perfect Reports, the Staff have fallen short of the speed which can be 
reasonably exacted under the actual conditions of their work. 

This is merely a matter of arithmetic, and I will deal with it so 
far as relates to the Chancery Division, as to which alone I can 
speak from actual knowledge. 

The first step is to ascertain what is the interval which must 
elapse between decision and publication at a favourable time of 
year, and in the absence of any special causes of delay. 

The rules of the Council allow the Reporters three weeks after a 
decision to prepare their reports, with such further time as may be 
rendered necessary by special circumstances. A week is all that I 
ask in ordinary cases for the first reading of the copy in order to 
determine whether it is fit to be printed substantially as it stands, and 
about another week at later stages for the final revision of the proof 
and the incorporation of the Reporters’ and the Judges’ alterations. 

The printers send out the first proof on an average in rather less 
than a week, and they require for the final correction of the proofs, 
for printing, drying, folding, and delivering, about a fortnight after 
the first part of the monthly batch is sent in for press. This can 
scarcely be thought an unreasonable allowance of time for work so 
admirably careful as that of Messrs. Clowes has always been; nor 
could it be much shortened without recourse to night-work, which is 
very costly. The Judges have about a week for revision, but as the 
proof-sheets are sent to them in monthly batches, each proof has to 
wait till the batch is complete, and the whole time absorbed for 
judicial revision therefore varies from one week to over five, 
according to the period of the month when the report is received, 
the average time being a trifle more than three weeks. 


Approximately therefore the account of time stands thus :— 


Reporters and Editor. ‘ 5 weeks. 
Printers , . . nearly 3 weeks. 
Judicial revision . . fully 3 weeks. 
Normal average interval . «1 weeks, 


Special circumstances which cause delay are :— 
1. Absence of Judges, and consequent delay in getting revised 
proofs. 
2. Delay in obtaining the necessary papers and short-hand notes, 
and sometimes in waiting for the minutes of the judgments. 
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3. Occasional necessity of. borrowing papers a second time to 
correct defects discovered by Editor. 

4. Excessive pressure of business with which the Reporters 
cannot keep pace. 

Of these, the first is rare in term time; the second is a reason 
constantly assigned by the Reporters for being in arrear, and is I 
believe accountable for considerable loss of time in many cases; 
the third, though not frequent, is an important cause of delay when 
defects of statement are discovered which the Reporter cannot 
correct without a second recourse to the papers; the fourth occurs 
only in the Appeal Court, and has been the cause of appreciable 
delay there, which the Council have now met by putting additional 
strength into the Court. The delays of this character are often 
very long when they do occur, though they happen only in a small 
minority of cases, and it is a little difficult to say what would be 
a reasonable allowance for them, but, speaking roughly, I should 
think that an average of about a week would be a fair estimate in 
term time. This would bring the average interval to twelve weeks, 
which has not I think been appreciably exceeded. 

This calculation applies to all cases except those which are too 
late to be passed through the Judges’ hands in the beginning of 
August. These include all the August and nearly all the July 
decisions, together with a few cases decided in June and May 
which have been specially delayed. This year the numbers were 
twelve of August, twenty-three of July, six of June, and two of 
May. All these of necessity have to wait for judicial révision 
until the end of October, so that the whole time absorbed on this 
account is nearly three months instead of three weeks, and publica- 
tion cannot take place before December. There is no possible 
escape from this loss of time so long as we continue to enjoy the 
assistance of the Judges, and I do not believe that any one would 
think it desirable to sacrifice this great advantage for the sake of 
getting a certain number of cases published in the long vacation 
instead of at the end of the year. 

The broad result is that the average time taken up by the 
printers and for judicial revision varies from nearly six weeks in 
term time to three or four months in the long vacation, a fact which 
was obviously not before Lord Justice Lindley’s mind. There re- 
main for the whole work of the Reporters and Editor, in a normal 
case, average intervals of three and two weeks, with an average 
allowance of one week for contingencies. The five weeks are the only 
period out of which time can be squeezed. It might perhaps be 
possible by great pressure to save a week or so, but I doubt 
whether even that trifling increase in the average speed of the 
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work could be exacted without risk of impairing the quality of the 
Reports, and any substantial acceleration is a physical impossibility 
while existing conditions are retained. After all (if, pace Mr. Goschen, 
I may use the expression), speed, though important, comes second 
to accuracy. In justice to the Staff I hope I may be allowed to 
quote from a letter of the Master of the Rolls (written long before 
Lord Justice Lindley’s article and not the tirst of its kind) these 
few words: ‘I must again express my admiration and thanks for 
the care and skill of the Reporters. It would hardly be worth 
while, by excessive hurrying, to risk the loss of such commendation. 

I am afraid that my arithmetical details will have been found 
insufferably tedious, but as I know of no working body of men of 
any grade, from the highest to the lowest, whose average margin 
of avoidable delay has been smaller than that of my staff of 
reporters, I feel that I should have failed in what I owe to them 
if I had not done my utmost to relieve them from an imputation of 
negligence which I do not think they deserve. 

6. It remains only to deal with a subject of mo re interest than the 
counting of weeks and days—the principle on which the periodic 
Digests of the Council should be constructed. The Lord Justice’s view 
is that the Council should publish digests of legal principle modelled 
on the pattern of Comyn’s Digest in place of the Indexes of Cases 
which they are in the habit of issuing under the name of Digests. 

It is rather unfortunate that such a designation should have 
been adopted, but the fashion of calling a comprehensive Index a 
Digest was set by Harrison in his Common Law Digest, and 
followed by his successors Fisher and others, although Chitty in 
compiling a corresponding work was content to give it the less 
pretentious and more accurate title of an Equity Index. 

A Digest is not merely a superlative Index. An Index is by no 
means an imperfect Digest. They are two essentially different 
things, each capable of perfection in its own kind, but neither 
capable of adequately fulfilling the purposes of the other. 

A Digest of principles is a summary of the whole law scien- 
tifically arranged. An Index of cases is a dictionary arranged 
with a view to facility of reference. The Digest is the book to be 
consulted by one who wishes to learn law. The Index is the work 
to be used by one who wishes to hunt up a case. Scientific 
arrangement is essential to the one, alphabetical arrangement is 
indispensable for the other. 

No single work can fully combine the objects of both, because 
the systems of arrangement are incompatible. The leading idea of 
an Index is facility of reference, which demands alphabetical pro- 
gression in every class and sub-class into which the subject may 
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be grouped. The leading idea of a Digest is scientific order, which 
demands a regular progression based on subject-matter. 

No ingenuity will make the natural progression of topics accord 
with the artificial progression of the letters of the alphabet. 

If you desire all the advantages offered by Digests and Indexes 
you must have both as separate works—the Digest to teach the 
student and guide the jurist, the Index to help the practitioner to 
find the case he is looking for, without needless waste of time. 

The Digest of course is beyond all comparison the higher product 
of the two, but the Index is an indispensable necessity in the 
conduct of business. 

It was a primary duty of the Council to supply the best Index 
they could produce to the library of volumes which they found so 
rapidly growing under their hands. Whether at any future time 
they may be able to add to this a Digest worthy of the age is quite 
another question ; but even if they had contemplated this possi- 
bility, it would surely have been a mistake either to postpone the 
much-needed Index or to impair its efficiency as an Index by 
giving it something of the air of a spurious Digest. 

Whether it ever will be practicable for the Council to bring out 
a really good Digest, and if ever, whether within any reasonable 
time, it is not easy tosay. Lord Justice Lindley mentions Comyn’s 
Digest as a worthy example. No doubt it is, though far from 
perfect or complete, but how was it produced? Let his literary 
executors and editors tell us: ‘The whole of this laborious work 
is the result of many years’ application of the learned Judge whose 
name it bears. And further on they say that it was ‘all written 
with his own hand.’ For twenty years and more after Chief Baron 
Comyn’s death his editors pursued their labours in translating the 
French into English and verifying every quotation and reference. 
It is not at all improbable that the great work which appeared in 
1762 had been commenced half a century before. It proves no 
doubt that the long-continued labour of a single mind of excep- 
tional power may produce a really valuable Digest. And the 
failure of so many other attempts of the same kind seems to show 
that without some such specially favourable conditions, a repetition 
of the old Judge’s measure of success is scarcely to be hoped for. 
It is not even necessary to look beyond the book itself to realise 
the exceeding difficulty of such a task and the amount of time and 
skill and toil which it demands; for with all its merits, and after 
all the labour spent upon it, Comyn’s great work is far from being an 
exhaustive Digest of the whole law, and still further from being either 
a complete or a handy Index to the then existing cases of importance. 
The time occupied may no doubt be reduced by multiplying 
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workers, but you cannot do this with impunity. Half the excel- 
lence of Comyn’s work was probably due to the fact that he did it 
all himself. Even if it were practicable to commit a similar under- 
taking to the hands of a man as able and learned as Comyn and to 
give him the selection of an unlimited staff of subordinates who 
should be sympathetically subdued to his views, you could not 
fairly expect the consistent harmonious results which flow naturally 
from the continuous leisurely thought of a single mind. 

Something of a less perfect kind might no doubt be produced by 
such machinery, and perhaps, if cost were disregarded, within a 
moderate number of years, but is it an undertaking on which the 
Council could prudently venture? Is it a duty which they can be 
reproached for neglecting? Lord Justice Lindley will certainly 
remember the strong effort that was made when Lord Cranworth 
was Chancellor to produce a Digest of English Law. A commis- 
sion was appointed of the most eminent judges and lawyers of the 
day. An excellent Report was issued, the burden of which was 
that the project was feasible but that the services of a very costly 
staff would be required for some years, and the total expenditure 
foreshadowed was so formidable that the commissioners did not 
venture to ask the Government at once to sanction it. 

As a less expensive alternative, they suggested the preparation 
in the tirst instance of trial Digests of a few isolated branches of 
law. The experiment was made, but ultimately collapsed from 
causes which need not be discussed, leaving as the net result of the 
commission a not inconsiderable outlay and no Digest at all. 

It may be that at some future time the enterprise will be renewed 
with better success, but it will need to be backed by resources far 
beyond those at the command of the Council of Law Reporting. 

Assuming that, for the present at any rate, the Council must leave 
Digests alone and content themselves with the much easier task of 
producing Indexes, it is no doubt very important that these should 
be as good for purposes of reference as Indexes can be made. 

Lord Justice Lindley thinks that, even as Indexes, the Law Report 
Digests might be substantially improved, and has offered some 
valuable suggestions for that purpose. I not only believe that 
they can be improved, but I confidently hope that before long they 
will be, and J think it is possible to indicate the lines on which such 
improvement should march. I am afraid that in the general scheme 
on which these Digests are constructed, as well as in the specific 
details of classification, the one leading idea, facility of reference, 
has not always been kept in view as distinctly as it should be. 

This is not the place to discuss minute details of Index construc- 
tion, but I believe that the time required in consulting the so-called 
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Digest might be considerably diminished and absolute certainty of 
finding the case sought for more nearly approached if alphabetical 
arrangement were carried much further into subordinate classes 
than is now done, and if the searcher were relieved—as he might 
be on a different scheme of classification—from the task of roving 
through long lists of head-notes, sometimes extending over many 
pages. Any one who looks for a case on a point of practice will 
know what labour this means. 

As a matter of fact, the importance of avoiding defects of this 
character was recognised in the early days of the Reports by a 
Committee of the Council of which Mr. Markham (afterwards 
Lord Justice) Giffard was an active member, anda project of 
Indexing was very carefully elaborated with this view. But a 
practical difficulty has arisen from the fact that periodic Digests 
had long been in use, which, though very serviceable and valuable 
works, were not free from the defects which it was desired to 
remove, and it seems afterwards to have been thought better to 
avoid the introduction of novelties which would disturb old habits, 
even at the cost of perpetuating faulty methods of arrangement. 
In the result the Law Report Digests have been for some years 
constructed in almost slavish imitation of the well-known 
Harrison's and Fisher's Digests. Whether a bolder course might 
not have been and might not now be wiser is a matter on 
which opinions will probably differ, but critics of the Council's 
work will I am sure bear in mind that some at least of the faults 
which they detect in the Digests are a damnosa hereditas which 
has descended upon them from earlier times. One other improve- 
ment, to which too great value can scarcely be attached, would be 
to place the Indexing work absolutely under the control of a 
single mind. The Digester should in the first instance be allowed 
to revise every catch-word in the Reports, so as to bring it into 
working correspondence with his own scheme of titles. And if the 
whole work is more than one man can do, as it probably is, the 
utmost care should be taken in the selection of titles to avoid (what 
I think may now be detected) the occasional clashing of different 
minds working in different grooves. The simplest way of effecting 
this, if such an indulgence were thought otherwise admissible, would 
be to authorise the chief Digester to select for himself assistants 
whom he might find capable of working in perfect subordination to 
his ideas. By developing some such improvements as these I be- 
lieve it would be found possible to produce periodic Indexes more 
nearly approaching Lord Justice Lindley’s standard, and, speaking 
for myself only, I am very hopeful that this will be done. 

G. W. HEMMING. 
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MISTAKE OF LAW AS A GROUND OF EQUITABLE 
RELIEF '. 


EW subjects of the law present, at first reading of the judicial 

authorities, so small an attempt at the expression of a per- 
vading principle as the subject of Mistake. The fact has been 
more embarrassing no doubt, as has been suggested *, to the student 
than to the practising lawyer; but the latter too finds his diffi- 
culties in the mass of undigested cases on the subject. Much has 
indeed been done of late towards reducing this mass to order *, but 
not a little remains undone. The underlying principles of relief, 
while seldom if ever sufficiently enunciated by the Courts, are 
reasonably clear, so far at least as the question of relief for mistake 
of fact is concerned, and, as I think, of relief for mistake of law as 
well. These principles, in their relation to contract, may be for- 
mulated into the following propositions :— 

1. Relief for mistake either in equity or by an equitable plea at 
law is based on mistake in regard to matter of the agreement, as 
distinguished from mistake in respect of the inducements thereto, 
or in regard to some condition precedent to the same; something 
touching the supposed contract must be asserted on the one side 
and denied on the other to have been agreed. In a word, relief 
proceeds upon the ground of want of agreement—the minds of the 
parties have not met‘. 

2. The Courts therefore will not interfere for mere mistake, 
however serious, in regard to an external matter not a subject of 
the agreement or a condition precedent to the existence of the same. 
In case of misapprehension or ignorance of such a matter inter- 
ference may be expected only when there has been fraud or at least 
misrepresentation in regard to it by the other side®. 

3. On the other hand, the Courts will interfere (2) where, in any 


' The following article will appear in substance as a note to the next edition of 
Story’s Equity Jurisprudence. 

* Pollock, Contract, 392 (4th ed.). 

* See the careful analysis of Mistake by Mr. Pollock, Contract, ch. 8, and that by 
Mr. Holmes, Common Law, lect. 9. 

* See Pollock, Contract, 404 (4th ed.). 

* In putting fraud and misrepresentation in the same category with mistake Mr. 
Holmes has used the former terms in a somewhat unfamiliar sense, but, as he explains 
the matter, in a proper sense for special cases, as it seems to me. E. g. risk A is repre- 
sented by a person obtaining insurance as risk B. Now the underwriter has never 
assented to any proposal covering risk A; hence no contract to that effect has been 
created. Carpenter v. American Ins. Co., 1 Story, §7; Goddard v. Monitor Ins. Co., 
108 Mass. 56; Holmes, Common Law, 314. 
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case, the minds of the parties did not meet, or (4) where, in the case 
of a written contract, they did not meet on the terms expressed in 
the writing but did meet on other terms not there appearing. 

In regard to all of these propositions it is probably safe to assume, 
in accordance with the way the first one is framed, that the rule is 
the same with regard to equitable pleas, where fully allowed at 
law, as in courts of equity; the English statute at all events is 
held to have done away with the old differences between courts of 
law and courts of equity in respect of mistake '. 

In this connection a suggestion may be made upon common 
language of the cases in regard to materiality. The proposition 
is that the ground of interference must be mistake in the very 
agreement—when not in regard to a condition precedent. Now, 
where mistake is found to have been made with reference to an 
agreed term of a contract, the question of the materiality of the term 
must be excluded; the parties by making it a subject of agreement 
have made it material, and the courts can have no right to put a 
different construction upon it*. It is worse than idle with reference 
to such a case to say that the subject of the alleged mistake must 
be material. But where the guestion is whether a mistake was 
made, as it usually is, the apparent materiality or immateriality of 
the subject of the mistake may have a bearing upon the decision 
of the question*®. On the other hand, where it is sought to strike 
out a clause as not agreed upon in the preliminary negotiations, 
and as inserted by mistake, the materiality of the clause as inter- 
preted by the Court #i// be the test of the right to the relief sought. 

The second proposition—that the Courts will not interfere for 
mere mistake as to an external matter not a subject of agreement 
or a condition precedent thereto—is a necessary result of the first. 
Illustrations may be found in some recent cases cited in the note 
below‘. The proposition covers all that class of cases in which it 
is held that, in addition to the ignorance of the plaintiff, knowledge 
on the part of the defendant in respect of the matter in question is not 
sufficient to justify relief, nor by the current of authority even know- 
ledge by the defendant of the plaintiff's ignorance ®. There must 
be some misleading act by the defendant to afford ground for relief. 

The third proposition comes more frequently into operation : the 

* Redyrave v. Hurd, 20 Ch. D, 1,12. [Such terms as ‘ equitable plea at law’ are of 
course not applicable to English practice since the Judicature Acts. Parliament can 
command unity of jurisdiction if not of jurisprudence.—Ep.] 

? The familiar case of warranties in insurance policies affords an illustration. 

® Grymes v. Sanders, 93 U.S. 55, well illustrates this. See also Chapman v. Coats, 
26 Iowa, 288. 

* Dambmann v. Schulting, 73 N.Y. 55; Whittemore v. Farrington, 76 N.Y. 452; 
Webster v. Stark, 10 Lea (Tenn.) 406. 


* Laidlaw v. Organ, 2 Wheat. 178; Smith v. Hughes, L. R., 6 Q. B. 597; Story, 
Equity, § 149. 
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Courts (to repeat it) will interfere (2) where, in any case, the minds 
of the parties did not meet, or (4) where, in the case of a written 
contract, they did not mect on the terms expressed in the writing, 
but did meet on other terms not there appearing. The first of 
these two cases in its most common form in equity is a case for 
injunction and rescission, to be followed if need be by delivery up 
for cancellation, though it may of course be a case for defence at 
law either upon an ordinary or an equitable plea. The only feature 
of the case that calls for remark here is the fact that in this class of 
eases mistake of the plaintiff is sufficient alone to authorise relief; 
neither injunction, rescission, nor the equivalent equitable defence 
at law, requires any proof of mistake or of fault on the part of 
the defendant, so long as damages are not sought'. A term of the 
written contract has been inserted or omitted which the plaintiff 
never agreed to have there, or to have omitted, as the case may be. 

The second part (/) of the proposition, upon which an unexpressed 
term is to be introduced into the writing, covers the case so much 
considered by the Courts under the name of mutual mistake *. 
In order to justify the substitution of one term for another in 
the writing, or the insertion of an omitted term, it is plain that the 
intention of the parties, in respect of the proposed change, should be 
shown to be one*®. But that is enough *. 

It is not my purpose here to show the application of these propo- 
sitions further in the working out of the question of relief for 
mistake of fact; nor indeed do I propose to make direct use of 
them in working out the question of relief for mistake of law. 
But that they are in essence applicable as a general working 
theory to the latter case as well as to the former is, I think, clear 
if it be conceded that relief for mistake of law can be granted at 
all. If relief is to be given, it must be given on the ground of 
want of union of minds; if the parties have agreed upon the law, 
then, be their view right or wrong, there can be no relief. 

An answer to a possible objection based on the second propo- 
sition, as to the insufficiency of an external matter, may here be 
made. Whatever may be said of the machinery of the law, the 
law itself is not a thing external to the contract; it is not like 

! Redgrave v. Hurd, 20 Ch. D.1; Arkwright v. Newbold, 17 Ch. D. 301, 320; Reese 
Silver Mining Co. v. Smith, L. R., 4 H. L. 64. See Kilmer v. Smith, 77 N. Y. 226; 
Price v. Ley, 4 Giff. 235 ; 8S. C., 9 Jur. N.S. 295 ; Bridges v. McClendon, 56 Ala. 327, 333- 

* The term is not quite fitting, for there is no mistake as to what was agreed ; the 
mistake is in the writing, and the defendant may have intended that, The mistake 
would then be on one side only. Rider v. Powell, 28 N. Y. 310. 

* Diman v. Providence R. Co. 5 R. 1. 130; Thompsonville Co. v. Osgood, 26 Conn. 


16; Betts v. Gunn, 31 Ala, 219; Bryce v. Lorillard Ins. Co., 55 N.Y. 240; Wright v. 
Goff, 22 Beav. 207; Metropolitan Soc. v. Brown, 26 Beav. 454. See Pollock, Contract, 


426 et seq. (3rd ed.). 
* Rider v. Powell, supra. 
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the secret mine in the vendor's land or the unknown treaty of 
peace which will affect the price of a commodity. The law creates, 
or at least supports, the right; the right does not exist, or does not 
exist usefully, without the law. It is quite as proper to say, with 
reference to the existence of the law, that the minds of the parties 
have not met, as it is to say the same with reference to the existence 
of the subject of a bargain. That subject is what it is because the 
law makes it such. It is only necessary to add that the considera- 
tion of the cases which follows is but a special view of the general 
doctrine of assent. 

It is too late certainly at the present day to doubt the existence 
of jurisdiction in equity to grant relief on the ground of a pure 
mistake of law; though it must be admitted that such doubt has 
been entertained, and the jurisdiction sometimes directly denied, in 
recent times'. Opposed to this, however, there is a long line of 
specitic authorities, most of them correct beyond question, in which 
relief for mistake of law has either been granted or admitted to be 
a proper head of equity jurisdiction. These will appear throughout 
the rest of this article. 

Want of harmony, however, exists in regard to the special 
principle on which such relief is to be granted or refused; and 
it will be noticed upon an examination of the cases that the 
Judges are always glad to discover some special equity, aside 
from the mistake of law, which with the mistake may make 
their course more clear. Perhaps Judges have sometimes been 
too ready to steer away from’ the dangers of the subject. It 
may be safe to say with Mr. Justice Story*, though that is not 
quite clear, that ‘where a party acts or agrees in ignorance of any 
title in him . . . [he] seems to labour in some sort under a mistake 
of fact as well as of law.’ That is very guarded language. Whether 
it would be safe to put the case in bolder and positive terms, with 
recent authorities*, is still less clear; and there surely is no need 
in such a.case of falling back upon the law of mistake of fact. To 
do so seems to cast doubt upon the jurisdiction of equity altogether 
over mistake of law; for the case is or may be one of the clearest 
cases of mistake of law, as where a conveyance has been made 
carrying in effect curtesy, when a recent statute, unknown to the 
grantor, has been passed creating or reviving such an estate. And 
it is proper to notice at the outset that if the terms ‘ mistake of law’ 
and ‘ignorance of law’ were always used with strict propriety, it 

’ Peters v. Florence, 38 Penn. St. 194; Goltra v. Sanasack, 53 Til. 456; Zollman 
v. Moore, 21 Gratt. (Va.) 313, 324; Brown v. Armistead, 6 Rand. (Va.) 594. 
* Equity Jur. § 130. 


* Cooper v. Phibbs, L. R., 2 H. L. 149,170; Beauchamp v. Winn, L. R., 6 H. L. 223, 
234; Jones v. Clifford, 3 Ch. D. 779, 792. 
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would be found that the cases in which relief is granted are cases of 
ignorance and not of mistake; which latter term implies some 
notice and consideration of the law. But the terms are commonly 
used as synonymous; or rather the term ‘mistake’ has nearly 
usurped the other's place. 

Nor will it do, with Lansdowne vy. Lansdowne’ and more recent 
expressions* following in the lead of that case, to relegate the whole 
maxim concerning ignorance of law to the domain of criminal 
jurisprudence, and so give to equity a broad and indefinite jurisdic- 
tion of relief. The jurisdiction is sufficiently delicate and dangerous 
when confined within limits. A pretty wide door appears to have 
been thrown open still, in the well-known dicta of Lords Westbury 
and Chelmsford, and similar dicta in the United States*, wide 
enough indeed to ease the jurisdiction somewhat, but wide enough 
also, it would seem, to make doubtful the validity of a good many 
contracts, and to overturn a good many decisions. According to 
those dicta, the word ‘jus’ in the maxim ‘ ignorantia juris haud 
excusat’ refers only to genera] well-known law, as distinguished 
from private right generally and rights arising e.g. from the doubtful 
construction of a grant. Now, not to mention the difficulty of 
applying the interpretation‘, it is just this latter class of cases to 














































which the refusal of relief has most frequently been applied in cases lL 
of real authority, at least in the United States, as will appear in the ‘a 
consideration of the subject later. True it is held in America, and 0 
doubtless correctly, that the maxim applies only to general public, it 
and not to private, acts of the Legislature or to the laws of another oO 
State or country. Such laws may, if that is necessary for the tl 
purpose, well be treated as facts®. But that is a different thing re 
from the interpretation of ‘jus’ above referred to; and until the 
widening of jurisdiction involved in that interpretation has been So 
accepted as law, we may still be expected to look after the narrow on 
doctrine of the cases generally. sa. 
What then is the doctrine—the narrower doctrine—to be extracted to 
from the decisions of the Courts? So far as the denial of relief is an 
concerned, it is apprehended that the true principle is to be found cor 
in the much quoted, but sometimes misapplied, case of J/wnt v. our 
Rousmaniere®, particularly in its first phase before the Supreme del 
del. 
1 Mosl. 364; S. C., 2 Jac. & W. 205. See Story, Equity Jur. § 125. Ths 
2? Wyche v. Greene, 16 Ga. 49, 58 ; Jacobs v. Morange, 47 N. Y. 57, 61. < 
® Cooper v. Phibbs, L. R., 2 H. L. 149, 170; Beauchamp v. Winn, L. R., 6 H. L. dist 
223. 234; Jones v. Clifford, 3 Ch. D. 779, 792; Webb v. Alexandria, 33 Gratt. 168, I 
170; Story, Equity Jur. § 125. ; 
* See Story, med Jur. § 126. + 
* King v. Doolittle, 1 Head (Tenn.) 77, 84; Haven vy. Foster, 9 Pick. 112 (foreign Mews 





laws). 
* 8 Wheat. 174; S. C., 1 Peters, 1. 
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Court of the United States. In that case a person lending money 
on the security of ships deliberately, after consulting counsel, took 
a letter of attorney with power to sell the property, in preference 
to a mortgage thereon, upon the mistake of law that the security 
taken would bind the property, in case of the death of the borrower, 
to the same extent as a mortgage. The debtor dies, and the lender 
attempts to have the instrument taken reformed so as to make it 
express the real intention of the parties (if the law should be con- 
sidered against the interpretation of the counsel, which makes the 
case, it would seem, fall within Lord Chelinsford’s interpretation of 
‘jus’); and he fails. 

Now I purpose to examine this case somewhat for several reasons ; 
first because, treated justly as a leading case, it has, I think, been 
misunderstood ; secondly, because in the frequent citation of it on 
the subject of powers, the other feature of the case—its instructive- 
ness on the subject of mistake of law—appears to have been much 
forgotten ; and thirdly, because it seems to me that a most valuable 
positive proposition concerning relief may be drawn from it, as 
well as the true rule concerning the refusal of relief, which it more 
directly declares. 

It has been supposed that //unt v. Rousmaxiere draws a distinction 
between mistake made in reducing to writing a contract already 
agreed upon by the parties,—the mistake being that the language 
of the writing has a meaning or effect in law different from the 
intention,—and mistake with regard to the legal meaning or effect 
of a written instrument agreed upon as representing the contract of 
the parties. The first case is accordingly supposed to be a case for 
relief, while the second is not’. 

Such a distinction, however respectably kept afloat, cannot be 
sound. The writing is agreed upon as stating the contract in the 
one case as much as in the other. It matters not whether the parties 
say, ‘ Here are the facts, and here is what on deliberation we want 
to do,’ and then accept from the draftsman the written instrument 
and execute it as embodying their intention; or, ‘ This writing on 
consideration we accept as truly expressing our intention and fix 
our signatures to it accordingly.’ The second act may imply more 
deliberation concerning the writing; but in neither case may the 
deliberation have touched the legal ditticulty which finally arises. 
That may not have been in the minds of the parties at all. The 
distinetion is trifling ; it does not go to the root of the matter. 

But /lunt v. Rousmaniere draws no such distinction in either of its 

* Larkins v. Biddle, 21 Ala. 252; Stockbridge Iron Co. v. Hudson Iron Co., 107 
Mass, 2y0, 320. See also Stafford v. Fetters, 55 Towa, 484; Pitcher v. Hennessey, 48 


N.Y. 415, 424; Nelson v. Davis, 40 Ind. 366; Heavenridge vy. Mondy, 49 Ind. 434; 
Laver v. Dennett, 109 U.S. go (a case of laches). 


VOL. I, Y 
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stages. The case in its first appearance before the Supreme Court 
of the United States is clearly stated by Chief Justice Marshall ; 
and it would have been better perhaps for the law had it not gone 
again before the Court. In giving the opinion of the Court the 
Chief Justice says: ‘The agreement stated in the bill is generally 
that the plaintiff, in addition to the notes of Rousmaniere, should 
have specific security in the vessels; and it alleges that the parties 
applied to counsel for advice respecting the most desirable mode of 
taking this security. On a comparison of the advantages and 
disadvantages of a mortgage and an irrevocable letter of attorney 
counsel advised the latter instrument, and assigned reasons for his 
advice; the validity of which being admitted by the parties, the 
power of attorney was prepared and executed, and was received by 
the plaintiff as full security for the loans '.’ 

Here was the whole case; deliberation with knowledge of the 
safe course (though not as safe) and choice of the unsafe. True, 
on the next page the Chief Justice, in putting the case for decision 
in general terms, says, ‘The parties deliberately, on advice of 
counsel, agree on a particular instrument, without adding ‘in 
preference to another before them which would have effectuated 
the intention,’ but the whole case shows that such should be 
understood as a governing factor in the decision. It is true also 
that in the second stage of the case? Mr. Justice Washington, who 
now delivered the opinion of the Court, uses some expressions 
which, taken apart from the rest, might be thought broad enough 
to suggest some such distinction as that in question. He says: 
‘Where an instrument is drawn and executed which professes or 
is intended to carry into execution an agreement, whether in 
writing or by parol, previously entered into, but which, by mistake 
of the draftsman, either as to fact or law, does not fulfil, or which 
violates, the manifest intention of the parties to the agreement, 
equity will correct the mistake*. But that must be understood 
with reference to the case before the Court; and the learned Judge 
himself so declares. That the doctrine just quoted would not apply 
where the parties deliberated upon the particular terms or instru- 
ment employed, with other effectual terms or instruments before 
them, making choice of the ineffectual, is the very point decided. 
The ‘intention, on the evidence, was ‘manifest’ enough*. Indeed the 


2 1 Peters, 1. 


* 8 Wheat. 209. 
See Lant’s 


* Story, Equity Jur. § 115; Pitcher v. Hennessey, 48 N. Y. 415, 423. 


Appeal, 95 Penn. St. 279, 284; Stockbridge Iron Co. v. Hudson Iron Co., 107 Mass. 
290, 319, 320. 


latter case. 
* By ‘ manifest intention’ the learned Judge could hardly have meant manifest on the 


face of the instrument, for no such case was before the Court ; nor would any reformation 
of the contract be necessary if the mistake, with the correction required, i.e. the 
‘intention,’ were manifest on the face of the writing. 


The passage quoted appears to have wholly misled the Court in the 
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whole case is afterwards well summed up by the same Judge. ‘We 
mean to say that where the parties, upon deliberation and advice, 
reject One species of security and agree to select another, under a 
misapprehension of the law as to the nature of the security so se- 
lected, a Court of Equity will not, on the ground of such misappre- 
hension and the insufficiency of such security... direct a new 
security '.’ 

The case of J/vat v. Rousmaniere decides then this very intelligible 
and sound principle, that where a particular course is taken upon 
deliberation, in preference to another present to the minds of the 
perties, that action, so far, is final. A letter of attorney was 
considered as having the same effect for the matter in hand as 
a mortgage. There was a choice of ends before the lender, in that 
both the preferable and the adopted course of action was under 
consideration ; he elected his course; by so doing he bound him- 
self. This, it is apprehended, affords a safe suggestion of the true 
specific ground of equity jurisdiction over cases of mistake. 

Indeed the jurisdiction ought, on the point of ‘ deliberation’ in 
the ordinary sense, to be somewhat narrower; and cases to be 
presented will indicate that it has in truth been treated as having 
a somewhat narrower basis. The working principle, however, is 
still that of JZuwut v. Rousmaniere. The test to which the question 
of jurisdiction should be brought is this: Was there in truth a 
choice ef ends open to the complaining party at the time? That 
is, was a doubt raised in his mind whether the particular word, 
phrase, term, or instrument was sufficient in law to effectuate 
the intention, and nothing more than that? If there was, he 
was put to a choice; and the choice made, though perhaps not 
on such deliberation as took place in J/unt v. Rowsmaniere, must 
be binding*. If no other course than that adopted occurred to 
the parties for carrying out their purpose, then though the words 
that were used were intended *, no choice of ends could have been 
made in respect of the mistake, and equity should grant relief. 

Other cases will now be brought to bear on the test here 
suggested ; first, as in J/wat v. Rowsmaniere, on the refusal of juris- 
diction. The recent case of Rogers v. Ingham *, in the English Court 
of Appeal, though a ease into which other considerations, such as 
laches and change of position, entered, proceeds, in part at least, 
upon the ground which governed Lunt v. Rowsmanicre. That was 
a case of the payment of money by an executor to one of two 
legatees, on advice of legal counsel, taken by both sides to the 


1 , 
1 Peters, 17. 
- But see Sfockbridge Tron Co. v. Hudson Trou Co., 107 Mass. 290, 319. 
* Canedy v. Marcy, 13 Gray, 373. See however Heavenridge v. Mondy, 49 Ind. 434. 
‘3s Ch. D. 383. | ; 
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same effect, with all questions of law unaer consideration ; which 
payment, two years afterwards, and after distribution of the 
estate, the other legatee sought to impeach for mistake of law. 
The decision is finally put thus by Lord Justice James: ‘ Where 
people have a knowledge of all the facts, and take advice, and, 
whether they get proper advice or not, the money is divided 
and the business is settled, it is not for the good of mankind 
that it should be opened.’ Still more clearly Lord Justice Mellish 
puts the case as one of deliberation and choice. ‘Both parties, 
he says, ‘were well aware that the [legal] question was then 
{when the transaction took place] to be decided; the plaintiff's 
attention and the attention of the plaintiff's legal advisers were 
called to all the facts and circumstances; she took advice upon 
the point '.’ 

The same principle may be seen in the case of Weed v. Weed’. 
There it appeared that a lady, with full knowledge of all the 
facts, but through a mistaken belief that her interest in certain 
real estate was not subject to execution, had lost her title through 
a regular sale, on judgment, execution, and conveyance of the 
land by the sheriff. She had taken legal advice on the question 
whether the property, under a peculiar deed which had been 
made to her, could be taken on execution, and believing the er- 
roneous advice given to be correct, had delayed action until the 
time of redemption had expired. Relief was properly refused ; 
the party had made up her mind, with the doubt before her. 
So in a case in Missouri, where the defendants had taken advice 
concerning the validity of a judgment before purchasing under 
it. The parties bought, and it was held that they could not 
allege that the advice given was erroneous*. So too, though 
parties have misconstrued even a doubtful statute, they must still, 
it is held in the United States, abide by the construction they 
have put upon it*. 

Other cases might be referred to, to the same effect®. And (if 
we except some decisions based on the distinction above criti- 
cised*) few if any cases inconsistent with this view, so far as it 


' See also Stone v. Godfrey, 5 De G. M. & G. 76; Kitchin v. Hawkins, L. R., 
2. P.22. And among cases of the compromise of rights doubtful in law see Stewart v. 
Stewart, 6 Cl. & F. 911, 967; Pullen v. Ready, 2 Atk. 587; Gibbons v. Caunt, 4 Ves. 
840; Ex parte Lucy, 4 De G, M. &. G. 356; Story, Equity Jur. § 131. 

7 94 N.Y. 243. 

® MeMurray v. St. Louis Oil Co., 33 Mo. 377. 

* Bank of United States v. Daniel, 12 Peters, 32. Is not this a case within Lord 
Chelimsford's dictum in Beauchamp v. Winn, supra? 

5 See Smith v. Hitchcock, 130 Mass. 570. 

® The case of Stockbridge Iron Co. v. Hudson Tron Co., 107 Mass. 290, 320, proceed- 
ing on that distinction, is certainly wrong. Relief was there held proper ‘ after discussion 
of the very question’ of law misunderstood. 
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is applied to the refusal of relief, can be found. A recent decision 
of the Supreme Court of Michigan! may at first seem such a case. 
A woman, the plaintiff, had married a man who had a wife living 
to her knowledge, from whom however he had separated under 
articles of agreement. This fact was known to the plaintiff, but 
she professed to have supposed at the time that the articles con- 
stituted a divorce. No fraud had been practised upon her. On 
discovering her mistake she sued for divorce with alimony. Both 
were refused. Mr. Justice Campbell, speaking for the Court, said 
that it could not be presumed (that is, believed) that any person 
of ordinary intelligence could suppose that marriage could be dis- 
solved by consent of parties. But even supposing such a belief 
possible—it might be quite possible in the case of a foreigner—publie 
policy would probably have led the Court to the same conclusion 
with regard to a question so momentous as marriage and divorce. 
One should carefully look into the case before marrying a person 
known by one to have a husband (or wife) living. The plaintiff 
must at least have been put to a doubt, and that in the view here 
taken is enough. So where J, after the death of his wife, paid a 
mortgage made by her on her own property, on the mistaken belief 
either that the property had become his by descent or that he was 
bound as his wife’s executor to pay it, relief was refused him*. 
The facts show that he was in doubt as to the state of the title and 
elected his course. 

The Court in Jarner v. Price® may be thought to have gone 
contrary to the doctrine of Hunt v. Rousmaniere. In that case the 
plaintiff had acknowledged judgment on a non-negotiable note 
barred by limitation. He did not know the law, and was induced 
by the defendant, but not fraudulently as it was found, to make 
the acknowledgment. Relief was refused. This however was a 
case where the plaintiff owed the debt in conscience, and had come 
into a court of conscience to obtain relief from a very proper act. 
The equities on the defendant’s side were at least equal to those 
on the side of the plaintiff*. In this view the case is not unlike 
cases referred to in JHunt v. Rousmaniere, of joint obligors, after the 
death of one of them and discharge of his personal representations, 
being still held to the obligee as if the bond had been joint and 
several, on the ground that they had received the consideration 
for their promise; and it was to be assumed that they intended 


' Lapp v. Lapp, 43 Mich. 287. 

® Peters v. Florence, 38 Penn. St. 194. See also Guckian v. Riley, 135 Mass. 71 ; 
Moorman v. Collier, 32 Iowa, 138. 

217 W. Va. 523. 

* Comp. Northrop v. Graves, 19 Conn. 548. This however is not brought out in the 
opinion printed, 
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to bind themselves severally as well as jointly. This however 
was treated as doubtful law in our principal case unless the failure 
to make the bond several was due to mistake of fact. 

This brings me to the ease of money paid under mistake of law, 
which is supposed to present the one permanent exception to the 
right to relief for mistake’; and this appears to be true in Eng- 
land, though it must strike the observer as odd that while no 
amount of negligence can there bar one from the right to recover 
money back which one has paid under mistake of fact?, no case of 
ignorance of the law can give one a right to a return of money 
paid*. This doctrine has also been affirmed in the United States‘, 
but it cannot, broadly stated, be said to be settled law there, as the 
case just cited and others show’. I cannot quite fall in with the 
suggestion” that the Supreme Court of the United States had this 
distinction in mind in the case already referred to of Bank of United 
Slates v. Danie?, and tacitly likeried the payment of a bill of ex- 
change to the payment of money accordingly. I think the court 
had in mind the rule in the then recent case of //unt v. Rousmaniere, 
which is certainly cited. ‘In the construction, they say, ‘of the 
statute the appellees were mistaken’™.’ 

But why should there be any difference between the case of 
money paid under mistake of fact and money paid under mistake 
of law? In the latter case as well as in the former the receiver 
gets what does not belong to him, what there was no intention to 
give him, what there was no consideration for paying. It would 
be difficult to distinguish such a case from the class of cases already 
mentioned, in which it is held with perfect unanimity that where 
a.party acts in entire ignorance of any title in himself, or supposes 
that he has a title when he has not, equity will take jurisdiction 
and save the right or grant the proper relief*. It has been held too in 


* Pollock, Contract, 408 (4th ed.). 

2 Willmott v. Barber, 15 Ch. D. 96; Townsend v. c rowdy, 8 C.B., N.S. 4773 Dails 

. Lloyd, 12 Q. B. 531; Kelly v. Solari, g M. & W. 

® Bilbie v. Lumley, 2 East, 469; Rogers v. Ingham, rv ‘h. D. 351; Stewart v. Stewart, 
6 Cl. & F. ott, 968. 

* Livermore v. Peru, 55 Maine, 469. 

5 See especially Northrop v. Graves, 19 Conn. 548; Covington v. Powell, 2 Met. 

Ky.) 226, 228. 

* Pollock, Contract, 409 (4th ed.). 

7 Also, ‘The principals, who transacted the business, had the statute before them, or 
were familiar with it as we must presume.’ It must-be admitted however that the court 
did not emphasise, or even state in terms, the rule in J7wnt v. Rousmaniere, and that 
there is indication of a disposition to restrict its application. This is the more to be 
regretted, as the opposite course would both have prevented the rule from being forgotten 
and the case itself from being turned into wrong channels. 

* Bingham v. Bingham, 1 Ves, Sr. 126; Cooper v. Phibhs, L. R., 2H. L. 149; Bean- 
champ v. Winn, LR. 6 H. L. 223; Jones v. Clifford, 3 Ch. D. 779; Cochrane v. Willis, 
34 Ih aw. he asc. L. KR. 1 Ch. a8; Re Saron Lifi Assurance Soc., 23.& HH. 408 5 
Coward «. Hughes, 1 K. & J. 443; Forman v. Wright, 11 C. B. 481, 492; MeCarthy v. 
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Massachusetts that an indorser of a promissory note, discharged for 
want of notice in due time, who on receiving notice promises to pay, 
under the mistake of Jaw that he is bound, may allege his mistake’. 
This however is opposed to the decision of the King’s Bench in 
Stevens v. Lynch*, and if there was any moral duty to pay, is also 
opposed to the West Virginia case of Harner v. Price above 
considered. 

The doctrine in question is traced back to Billie v. Lumley* ; but 
though Lord Ellenborough is indeed there reported to have laid 
down the broad rule denying relief, it appears to have been un- 
necessary to do so, or to do so without qualification. An attempt 
was made in that case by an insurance company to recover back 
money paid under a mistake of law concerning the effect of a 
particular concealment by the assured. All the facts were before 
the underwriters, including the one in question, and they adjusted 
and paid the loss. The company well knew that concealment in 
general was ground of discharge of their liability ; with such know- 
ledge they considered the particular fact and acted. They elected 
their course. It may be noticed that Lord Ellenborough does not 
base the decision of the case upon any ground peculiar to the 
attempt to recover back money paid; he would, it seems, have 
applied the same rule to any other case of mistake of law. His 
opinion too, as reported, is short, and apparently off-hand. 

Thus far of the doctrine in question in respect of the denial of 
‘relief. That the converse of it holds equally well for granting relief 
may not perhaps be so decisively shown; still I think that may be 
shown with reasonable clearness. From almost every case in which 
relief has been granted either the element of choice between means 
or ends—choice between the safe and the unsafe course—was absent 
and but one course suggested or thought of by the parties, or some 
other special equity existed in favour of the plaintiff. In this state 
of things—a well-defined rule that the exercise of choice is final, 
and the fact that in the cases in which relief has been granted 
there has been wanting an opportunity for choice —the inference is 
reasonable that want of opportunity, i.e. absolute ignorance, is 
a ground of relief. Indeed here appears to be a case for a crucial 
test of the proposition that want of assent is ground for relief from 
Decair, 2 R. & M. 614; Griffith v. Townley, 69 Mo. 13; Blakeman v. Blakeman, 
39 Conn. 320; Watson v. Watson, 128 Mass, 152,155 ; Story, Equity Jur. § 130. 

- Mie or ~ Tucker, 7 Mass. 449. See May v. Coffin, 4 Mass. 341. 

“s East, i It has been held, on the ground of mistake, that a blank indorsement 
of a promissory note may be reformed so as to make it an indorsement without recourse, 
in conformity with an oral agreement that the indorser should not be held on his indorse- 
ment. Stafford v. Fetters, 55 lowa, 484. . But there is probably no mistake at all 


in such a case; there is a mere oral agreement to vary the legal significance of the 
contract. 
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the consequences of mistake of law. If there is no possibility of 
choice, there is no true assent, and relief should be granted ;—that 
is the proposition to be tried. 

Let us turn again to the authorities and apply the test. In 
Pitcher v. Hennessey’ it appeared that the plaintiff had leased a 
vessel of the defendant, assuming the ‘risk of navigation. A 
particular risk, infer alia, was by mistake of law supposed by the 
parties to be covered by this term; and the lease was reformed. 
No oceasion for doubt appears to have arisen, and there was there- 
fore no true choice of terms. If the words had been chosen against 
a doubt of their sufficiency, there would then, and only then, have 
been an election®. The same may be said of another New York 
case in the same volume of Reports*. It had been agreed that the 
plaintiff should have a judgment against J. C. which should be a 
lien upon his property. By mistake of law, but without any doubt 
as to the proper course, so far as appears, the judgment was docketed 
in the wrong county—a county which afterwards turned out to 
have been illegally organised. Relief was granted. But if the 
parties had agreed to have the judgment docketed in the particular 
county in the face of a doubt raised, could any Court have interfered 
and declared the agreement immaterial ? 

The case of Lant’s Appeal* is worthy of special notice. A will 
was there treated in equity as an antenuptial agreement, in order 
to effectuate the intention of parties, which otherwise, by mistake 
of law, would have miscarried. A lady about to marry had made 
the will, on a valid agreement between herself and her intended 
husband that she might dispose of her property by will or otherwise 
as she pleased ; which wil! was revoked by operation of law on her 
marriage, an event not contemplated in any way. The decision 
seems perfectly sound ; there was no choice between the effectual 
and the adopted course. The language of the Court however is 
open to objection. It was said that whenever one has a legal right 
to dispose of property and means to dispose of it, the form of the 
instrument adopted for the purpose, if in law ineffectual as it stands, 
will be disregarded, and equity will enforce the intention. Now if 
this was intended as a broad rule of law, it is not consistent with 
Hunt v. Rousmaniere. If the particular instrument was chosen, as 
in that case, in preference to another, on the point at issue, equity 


' 48 N.Y. 415. 

8 The Court on p. 424 barely falls short of this position. An illustration may there be 
seen of the common missing of the vital point of Hunt v. Rousmaniere, or at least of the 
failure to bring that point out clearly—the preference of one writing over another on the 
matter at issue. 

* Lanning v. Carpenter, 48 N.Y. 408. 

* 95 Penn. St. 279. 
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will not interfere ; but understood with this qualification, the pro- 
position is useful '. 

In this connection a case decided by the Supreme Court of Cali- 
fornia * may be noticed. Relief was there granted on the following 
facts: Land bought by A. was at his request conveyed to his wife 
as ‘community’ property under the laws of California. Such 
property there is not liable for the wife's debts. The wife gave 
back a mortgage and notes to secure the unpaid purchase money. 
The Court held that the mortgagee had, without regard to any 
vendor's lien, an equitable mortgage on the estate for the purchase 
price. The case clearly falls within the principle under considera- 
tion. There was no election’. 

A few cases not so clear may be notics1; among them one by the 
Supreme Court of Alabama‘. A father Laving a daughter unpro- 
vided for, whose husband was improvilent, determined to vest 
property in a trustee to her sole and separate use for life, remainder 
to her children. Instructions were given accordingly to an attorney ; 
but in drawing the deed he omitted the words ‘to her sole and 
separate use, whereby the estate became vested in the husband for 
life, and was levied upon by his creditors. The deed was reformed. 
This looks very much like a mistake of fact; if the omission was 
witting, it is hard to understand the case®. There is a similar case 
in the same court, where the grantor had been his own draftsman 
and relief was granted °. 

In the recent case of Sue// v. Insurance Co.7, in the Supreme Court 
of the United States, there was a special equity. It appeared that 
the plaintiff had been induced to act upon the superior knowledge 
of the defendant's agent. An agreement had been made between 
A and B that certain insurance should be granted by B on property 
of a firm of which 4 was a member. J's agent, without fraud, 
induces A to have the policy made in his own name, assuring him 
that in that form it will protect the firm. The Court decided that 
the policy must be reformed to meet the intention of the parties, on 


? The rule would also be too broad for the case of a mistake in the execution by a 
married woman of a statutory conveyance of her own property before the recent enabling 
Acts. Martin v. Dwelly, 6 Wend. 9; Heaton v. Fryberger, 38 lowa, 185, 201; Gebb v. 
Rose, 40 Md. 387. It should perhaps be noticed too in this connection that a deed of 
gift of realty by a wife directly to her husband, under mistake of law that it would be 
good, will not be upheld. Geld v. Rose, supra. But both of these cases stand on special 
grounds that do not interfere with the rule under consideration. 

2 Remington v. Higgins, 54 Cal. 620. 

*° The Court referred tc the class of cases of instruments defectively executed, where 
relief is granted. Love v. Sierra Nev. Mining Co., 32 Cal. 639. 

* Stone v. Hale, 17 Ala. 557. 

* Unless the attorney made a mistake of law, and the father a mistake of fact in not 
noticing the omission ! 
© Larkins v. Biddle, 21 Ala, 252. 

798 U.S. 85. 
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the ground that 4 had trusted B’s agent concerning the proper 
mode of executing the policy. The case was therefore one of 
trust '. 

It may also be that when a person by mistake of law acts to his 
detriment under what may be called compulsion, though compulsion 
might of itself be lawful, he will be entitled to relief, especially if 
the other party knew that in the particular case the law did not 
entitle him to the benefit; and this too though the injured party 
was secking at the time to discover what the law required. Thus 
it is held that a man may have relief from a return of property for 
taxation when it appears that by mistake of law he included exempt 
property ®. 

Certain cases of the unauthorised acts of corporations may also 
clearly fall without the rule in J/wnt v. Rowsmaniere. A corporation 
has no power beyond that conferred by the Legislature ; and if such 
a body should e.g. issue bonds without authority, the fact that a 
purchaser was ignorant of the existence of a law making them 
absolutely void would not help his case in a suit against the 
corporation, even if it would in a suit against his vendor, 
supposing the plaintiff had not bought of the corporation. In 
Rochester v. Alfred Bank® it appeared that a public statute had gone 
into effect, by which the authority of a town to issue bonds had 
been taken away, of which a purchaser alleged ignorance. But the 
Court said that by taking notice of the time when the statute took 
effect, and examining the date of the bonds, the want of authority 
would have appeared. 

A difficult question—difficult because of its close relation to deep 
and doubtful questions of public policy—is presented by the case of 
a judicial decision overturning what before had been supposed to be 
law. If a statute is (in the United States) declared unconstitu- 
tional, transactions intermediate must be readjusted as far as may 
be*; and the general theory in regard to the overruling of former 
decisions no doubt is that the law always was what it has been 
declared to be by the later authority. But the Courts are not 
agreed in the wisdom of pressing the theory to the dangerous 
extreme of overturning intermediate transactions founded on the 


' To the same effect, Woodbury Bank v. Charter Oak Ins. Co., 31 Conn, 517. For 
the converse case of encouraging action, see Storrs v. Barker, 6 Johns. Ch. 166 ; Zollman 
v. Moore, 21 Gratt. (Va.) 313, 326; Kitchin v. Hawkins, L. R., 2 C. P. 22, 31; not 
cases of agency. 

® Charlestown v. Middlesex, 109 Mass. 270. See Dunnell Manuf. Co. v. Pawtucket, 
7 Gray, 277- 

* 13 Wis. 432. 

* Comp. Harney v. Charles, 45 Mo.157. Tt is at least doubtful if a person in the 
United States can by any agreement made be precluded from denying the constitu- 
tionality of a statute. . 
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earlier declaration’. Where the decisions are in an unsettled 
state, and especially where a question of the true rule of law is 
known to be pending, parties acting may well be held to have 
bound themselves by the view of the law they have taken *. 
Perhaps this should not be invariably so where no doubt of the 
law had arisen at the time and the overruling decision followed 
soon. If then the former situation in the particular case could be 
restored, there might be ground for interference upon the principle 
under consideration in this article. But the question is a large 
one *, 
MELVILLE M. BiGELow. 


Since this article was put in type a case has been reported from 
the Supreme Court of Connecticut, in which it was decided that a 
widow's renunciation of provision in her husband's will, made 
under erroneous advice in law, may be withdrawn, if not yet acted 
upon. LFrans’s Appeal, 51 Conn. 435. See Mackuet v. Mackunet, 29 
N. J. Eq. 54. The opinion unfortunately is not instructive. 
Nothing is said of the nature of the widow's renunciation of itself. 
It is clear that it does not become a judgment of Court, and it is 
not an act infer partes. It may well be revocable therefore within 
the statutory period, if not acted upon.—M. M. B. 


’ Against interference in such cases, Lyon v. Richmond, 2 Johns. Ch. 51, 60; Jacobs 
v. Morange, 47 N.Y. 57, 60; Webb v. Alexandria, 33 Gratt. (Va.) 168; Bakery. Pool, 
56 Ala.14; Kenyon v. Welty, 20 Cal. 637; Kitchin v. Hawkins, L. R., 2 C. P. 22. 
Contra, Jones v. Munroe, 32 Ga. 181; and see Harney v. Charles, 45 Mo. 157; Story, 
Equity Jur. § 138. The Supreme Court of Massachusetts also, as I am informed, have 
held, in an unreported case not argued upon this point, that an overruling decision must 
have a retroactive effect upon such transactions. Reed v. White, January Term, 1877. 
Notice the anxiety of the Legislature concerning rights in repealing a statute; should 
the Courts be unmindful of what ¢iey have led men to do? 

* But see Jones v. Munroe, supra; also Lyon v. Richmond, supra; Kenyon v. Welty, 
supra, at p. 641. 

* A special public policy, it may also be noticed, governs the case of mistake of law or 
of practice in the conduct of causes, See e.g. Thurmond v. Clark, 47 Ga. 500; Jacobs 
v. Morange, 47 N.Y. 57, 59. 
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THE POSITION AND PROSPECTS OF THE LEGAL 
PROFESSION. 


INCE 1873 a continual change of English legal procedure has 
bh) been in progress, one which is not yet ended. But a sufficient 
time has elapsed since this period of reforms began to make it 
worth while to form some definite judgment on the position and 
prospects of the legal profession, more especially in connection with 
the changes just mentioned. Not that some social and national 
growths must be put out of view, for changes in procedure, however 
important and however apparently striking in their effects to the 
minds of those who necessarily must watch them very closely, are 
by no means the sole cause affeeting the legal profession. 

There are it is obvious two distinct points of view from which the 
latter may be regarded, either as a money-making body, or as a 
social and national order occupying a position among other classes of 
citizens, and filling an important and necessary place in the national 
economy as agents, whether as advocates or judges, in the adminis- 
tration of justice. The latter is plainly the point of view of the 
highest importance, though it is natural that the majority of 
lawyers should regard their profession chiefly from the bread- 
winner's point of view. Looked at thus, there are it may safely be 
said no surmises so uncertain as those which contain statements as 
to the position of the legal profession as a money-making business. 
Data for the accurate comparison of the profession at the present 
time in this respect to what it was any given number of years ago 
are not to be found. It is possible to compare the gains of indi- 
vidual leaders of the Bar with those of individuals who occupied the 
like position in times past. But as to any accurate comparison of 
the gains of the rank and file of the profession surmises are neces- 
sarily very vague, being in fact more or less guesses or estimates 
based on very imperfect materials. As to the leaders of the pro- 
fession, they probably are in pretty much the same position as their 
predecessors. Tolerably fair judgments may be formed as to the 
amounts of a certain number of professional incomes, and bio- 
graphies if examined will furnish a good deal of material from 
which to estimate the incomes of those who at one time had a high 
place among lawyers. To take one instance only. Lord Kings- 
down relates in his Autobiography how he made £3000 a year 
before he was thirty; it is clear from the manner in which he 
states this fact that he regards it as something remarkable in 
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relation to the amount and the age of the gainer. But there is 
certainly one living leader of the Bar who made this amount before 
the age of thirty, and he probably takes a far larger sum in fees 
now as a leader than ever Lord Kingsdown did in his best days. 
To judge of the incomes of solicitors is more difficult. Of past 
practitioners no records are obtainable: as to present workers, none 
but the workers or their partners can do more than guess. Judging 
however by the character of legal work in the past and in the 
present, we should—if we may be allowed to guess—be inclined to 
say that the incomes of members of large commercial and business 
firms are now more considerable than they used to be, though 
during the last five or six years there may have been, owing to bad 
trade,—there now certainly is,—a falling off in the gains of most high 
class solicitors. It must always be remembered that England is now 
so very largely a commercial centre that a great deal of semi-foreign 
litigation takes place here in addition to semi-foreign business of 
a non-litigious character, and that nearly all of this falls into the 
hands of large commercial legal firms. The greater the facilities 
of communication with foreign countries become, the more this 
class of work must increase. On the other hand, the ordinary 
solicitor has to contend against increased competition and against 
a cheapening of law work of all kinds, and at the present time the 
depression in trade and agriculture. But against these adverse 
influences have to be placed, as permanent factors, the great increase 
of population, the increased facilities for obtaining legal assistance, 
and the steady growth of joint-stock enterprise. The only excep- 
tions to the general average prosperity of solicitors—for the lessening 
of profits from the present depression is a temporary feature— 
are those firms in London who have carried on an agency business. 
The localisation of justice both by the establishment of District 
Registries and the use of the County Courts has prevented a con- 
siderable mass of business from finding its way to these firms. On 
the other hand it must not be forgotten, that though the gains do 
not go into the pocket of the London lawyer, they still flow into 
a lawyer's pocket, so that this loss to London has been really a gain 
to country lawyers, and the change of system which has changed 
the direction of the current of payment has not really injuriously 
affected the general body of solicitors. 

There is great difficulty in estimating the result of recent changes 
on the fortunes of the Bar, and there can be little question that a 
depreciation in metropolitan business which is generally set down 
as being caused by the above changes is more properly ascribable 
to the transaction of business at local centres. This in itself is a 
necessity of the times, and the actual machinery for the purpose, 
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which so far as regards litigious work has been introduced by the 
Judicature Acts, is not in itself so much the cause as the instrument 
of the cause. The increase of the population, of the wealth, and 
the importance of the large provincial towns has necessitated legal 
just as much as it has political changes. Local political leaders 
are now far more independent of the control of the centre of their 
party in London than they used to be, and just as a town with an 
increased population has larger local political life and requires a 
more extended representation in Parliament, so it requires advocates 
on the spot to transact its legal business which must be performed 
in the loeal centre. This centre is justly so called, since every large 
town, such as Birmingham and Manchester, acts as the centre for the 
surrounding towns. This altered condition of things is really the 
factor which must be considered as the cause of recent changes, not 
the mere reforming activity of a Chancellor or the new systems of 
a legal committee. If these changes are regarded from a purely 
professional point of view, it is probable that they have enlarged 
the aggregate gains of the Bar, and at the same time have somewhat 
equalised them. No doubt a certain number of practitioners have 
been injuriously affected, but on every side persons are seen suffer- 
ing from the effects of changes caused by movements which cannot 
be prevented. Take it all in all, it is impossible not to perceive 
that lawyers as a body have suffered less than most other classes 
of men by recent social, political, and economical changes. Each con- 
siderable provincial town now supports a larger or a smaller number 
of barristers, though even in the greatest provincial towns, such as 
Liverpool and Manchester, not more than one or two can succeed 
in making incomes which run into thousands. But, on the other 
hand, there are a number of men each earning several hundreds a 
year; and if we regard the general welfare of a class, it is obviously 
better that a larger number should make a fair livelihood in pro- 
vincial towns than that a smaller number should grow rich in 
London. That the possibility of amassing not so much a large 
fortune but round capital sums by strong and able men is now 
distinetly less is perfectly certain. At the best of times it is more 
difficult in provincial towns to make large sums of money from a 
few cases; the bulk of the work must of necessity be comparatively 
small work; hence the same amount of labour cannot obtain the 
same amount of reward as in times when persons with local con- 
nection took the pick of the business. Added to this is the fact 
that most men who start in some particular locality have a small 
amount of local connection, sufficient at any rate to enable them to 
get a small amount of business. Nearly every solicitor's firm in a 
local centre has some barrister whom it desires to advance. When 
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a number of such men congregate together it is clear that the 
chance of the outsider is less than it used to be when Chancery 
work and Conveyancing were sent up to London, and Common Law 
work either went there or was transacted during the Judges’ 
Circuits. All the time that the man without interest is waiting, 
the man with the firm at his back is gaining experience, and if he 
be reasonably sensible is becoming more and more capable of 
transacting ordinary legal! business. If he be a man above the 
average he is not only doing this, but is laying the foundation of an 
ultimately extended practice, for in every local centre will be found 
one or two men who are greatly more sought after by clients than 
the generality of barristers. Consequently it is certain that the 
idea which so very largely exists’ among students and young 
barristers that the best professional opening is to settle in a large 
provincial town is entirely wrong, unless at the same time there is 
some kind of connection to bring the barrister into notice. In the 
same way the departure of much provincial work from London 
has produced to a certain but lesser extent the same effect in the 
metropolis, though its larger size and the greater variety of legal 
work transacted there have prevented the effects from being felt 
to so great an extent as in the provinces. 

Whilst localisation has thus affected the legal profession, it has not 
been without its influence on the general public. It has brought 
quite a new class into the provincial towns, which must have an in- 
fluence both as regards local and political movements and the mere 
society of the place. Theattorne. .f the local town has been a con- 
spicuous feature of the social and political life of the provinces for 
many years. He has been so marked a characteristic that scarcely a 
single modern novelist has omitted toemploy him. Every one who 
has read George Elliot's novels, for example, is familiar with the 
astute Wakem and the handsome Jermyn. But no novelist has 
yet described the local barrister, though he is rapidly becoming as 
much a member of provincial society as the solicitor. It should 
be that the addition of this class is a distinct gain to the localities ; 
for most of those who go to the Bar are men of good education, 
probably rather above the average in the way of intellect, and who 
have been brought into contact in their student days or at the 
beginning of their legal career with men of various characters and 
attainments. The influx of such a class into a provincial centre 
should thus be a gain to the community, whether it be regarded 
from the point of view of a self-governing community or from the 
narrower standpoint of what is called and understood by Society. 
But it must be confessed that there are a few local and metro- 
politan barristers who are not likely to raise the tone of any with 
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(No. III. 
whom they may come into contact, nor to increase the reputa- 
tion of the profession to which they belong. It is the fact that 
these second-class practitioners are now recognised as_ barristers 
which has helped to lower the status of the Bar. The kind of 
social glamour which no long time ago used to surround barristers, 
especially in local places, has consequently wholly disappeared, and 
they are recognised for the most part as very ordinary men of 
business, some of higher personal standing from education, attain- 
ments, and character than others. But no one can properly now 
for a moment suppose that local barristers stand any higher in the 
opinion of the general local public than solicitors. In large towns 
members of the best firms are in more close and confidential inter- 
course with the men of business of the highest class than are 
barristers. The active local barrister may one day be acting for a 
great mercantile firm and the next for a Jew pawnbroker, but if 
the latter comes to the high class solicitor, which is very unlikely, 
the services of a clerk are at his disposal. Hence the result of 
localisation to members of the Bar has been the equalising in 
public opinion of the two branches of the profession, and it cannot 
be doubted that the nearer in public standing these two branches 
are brought the more probable is the fusion of the branches into a 
single profession. It must be obvious that in many respects the 
interests of local barristers and local solicitors are more akin than 
those of London barristers and local barristers. Consequently 
localisation has somewhat divided the Bar, while uniting a section of 
it with a section of solicitors. It is true that, so faras Common Law 
practitioners are concerned, the circuit system still continues in a 
modified and enfeebled form; but it is absurd to suppose that an 
active and numerous local Bar, such as exists for example at 
Birmingham, can be more than nominally controlled by the old 
cireuit system, or that cireuit authorities can have much real in- 
fluence over local practitioners. It must certainly be only a 
question of time for the several local Bars to form themselves into 
such compact societies as exist in France with a regular Jd/ounier 
or leader so as to give corporate expression to the views of the 
members on legal reforms or legal etiquette. Nothing can be more 
anomalous than the existing system of an aggregation of a number 
of men of one particular profession in a particular place without 
organisation and without the means of giving any corporate and 
influential opinion on subjects which may be of the most vital 
importance to them, and quite unable to restrain lax practices 
among their members. This absence of union is the more striking 
beeause in every large provincial town there exists a ‘ union’ of 
svlicitors. It is true that there is for the Par ‘the Circuit, which 
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is a corporate body, but, as we have pointed out, this is powerless 
to control local practitioners and cannot give effective expression to 
the views of local barristers. Jt may have a certain value as 
representing the opinion of a section of the Par on subjects on 
which there can be little difference of opinion, but otherwise it is 
simply a social arrangement, in other respects of merely antiquarian 
interest. 

This diffusion of the Bar so much more largely throughout Eng- 
land, the way in which it is brought more into contact with the 
public, and the more purely business way in which it is regarded 
both by lawyers themselves and by the public, has inevitably pro- 
duced a change in the status of Queen's Counsel. They are regarded 
both by lawyers and the public, not as in any sense a higher social 
and professional grade of men, but simply as certain lawyers whose 
functions are somewhat different from ‘juniors’ and solicitors. The 
very parlance of lawyers, by which barristers are uniformly termed 
‘juniors’ and ‘ leaders, expresses tersely and well the general idea 
on the subject, and shows how the functions of these two divisions 
are regarded. This levelling tendency is what might be expected at 
the present day, and is in itself noevil. But it is an evil when the 
antiquarian view of Queen's Counsel is preserved by the Lord Chan- 
cellor for the time being, and he exercises an arbitrary judgment as 
to the creation of new members of that body. Even in the old days 
the evil was not absent. Everybody knows how the first Lord 
Denman was denied a silk gown by Lord Eldon through the action 
he had taken as an adviser of Queen Charlotte. At the present time 
it is difficult enough for a Chancellor who cannot be in close contact 
with the Bar to choose judges, but when he has also to select or reject 
barristers as Queen’s Counsel from among those juniors who may 
apply to him the task is most invidious and quite an anachronism. 
A barrister who from the nature of his business, his health, or his 
private means may desire to do work or to retire from work in 
this other division of the bar, ought to have as much right to do so 
as a young man who wishes to enter an Inn of Court and become a 
barrister has to be called to the Bar. There is absolutely no more 
reason why the rights of existing leaders should be protected than 
those of existing juniors. The sole reason of any validity for the 
retention of the Chancellor's power would be to keep a high profes- 
sional order select, so that entry into it should confer a kind of 
professional dignity on the person who obtains it, as the conferring 
of the Cross of the Bath confers a cachet of merit on a soldier. But 
when by the nature of things the order in question does not confer 
any particular dignity on a man, when it simply marks a class 
of professional persons, just as a membership of the Institute of 
VOL, I. Z 
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Surveyors or Actuaries marks the line of work of the holder, it is 
preposterous for a Lord Chancellor to continue to exercise a veto on 
the obtaining of this place. That it cannot long be continued is 
perfectly obvious, and no survey of the position and prospects of 
the legal profession would be complete without pointing out the 
existing state of this matter. 

There is another characteristic of the legal profession, more 
especially of the Par at the present day, which deserves notice, as 
it is one which is likely to increase to some extent, but certainly 
to become more marked. This is what may be called specialism, the 
devoting by small groups of barristers of their attention to par- 
ticular and special subjects. It is a perfectly natural development 
of the legal as it is of the medical profession, having regard to the 
increase and complexity of modern business and modern science. 
It is on the one hand a cause of difficulty to beginners, and on 
the other of hope. For if it is difficult to enter into any particular 
group, it is probable that by perseverance and fitness an entry will 
one day be obtained; and having been obtained, success, to those 
who desire it, may be easier. There has been of course specialism 
in existence of a limited kind for a great number of years. The 
advocates of Doctors Commons long had the monopoly of eccle- 
siastical business and that which is now transacted in the Probate 
and Divorce Courts. But specialism now exists in regard to many 
more subjects, and must be regarded as a far more important and 
noteworthy feature of the legal profession. There were some who 
supposed that, when the several Courts were not only amalgamated, 
but housed under one roof, the distinction between Chancery and 
Common Law barristers would to some extent cease. But the new 
system has been in force with its common code of procedure for 
more than ten years, and there has not only not been the slightest 
appreciable abandonment of distinct modes of work, but on the 
contrary, as has been already pointed out, specialism has become 
more marked. 

When this division of work is so obviously on the increase, it is 
difficult to believe that the fusion of barristers and solicitors into 
one body is likely to take place. Such a fusion would be contrary 
to the tendency of the times, and this is a much more important 
factor than the speeches of a certain number of persons who con- 
sider it desirable that such an amalgamation should be accom- 
plished. It is obvious that the change can only be brougi:t about 
if the general public believe that it would be to their advantage, 
and if persons of weight and authority outside the legal profession 
set to work to produce it. As soon as things had settled down 
after the accomplishment of the change, if the change occurred, it is 
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certain that the general body of lawyers would be in the same 
position as they now are so far as money-making was concerned. 
If it were produced by a belief on the part of the public that they 
would save money by it, and if that opinion were correct, which 
we do not think it is, then such saving to the public would be so 
much loss to the lawyers. Hence it is quite clear that by any such 
change the general body of lawyers cannot possibly gain anything 
and may lose something. This being so, and the general body 
being quite aware of this fact, and there being as yet no real publie 
wish for the amalgamation, it is impossible to believe that the 
endeavours of a small proportion of one branch of the legal profes- 
sion are likely to bring about this change. Of course if it were 
certain that the public had anything to gain by this alteration of 
the legal profession, it might fairly be assumed that sooner or later 
the change would be accomplished. We have already seen that 
from the necessity of things division of labour is on the increase, 
and therefore it is certain that this class of advocates by whatever 
name they might be called will continue, and will also continue to 
receive fees for work in Court as they now do. It is equally certain 
that an advocate must have something in the nature of a brief pre- 
pared for him, so that there must be some cost on this head. It 
may be said that the brief would not have to be so elaborate an 
article as it frequently is now, but there is some difficulty in sup- 
posing that this would be so, because most barristers in practice 
will testify that the elaborate and lengthy briefs with which they 
are from time to time presented would gladly be exchanged for 
something shorter and more concise. As a matter of fact, solicitors 
waste a great deal of their clients’ money by telling at great length 
the story of the case, and by making endless observations on the 
effect of the evidence. All that is required is the evidence with a 
very short statement of the point of the case, which is now generally 
sufficiently given in the pleadings. It may perhaps be said that 
this is a consequence of the system, and that if the system were 
altered the consequence of it would cease. But we see no reason to 
suppose that over-lengthy briefs are likely to be put an end to if 
the fusion of the two branches takes place. As to the expenses—of 
witnesses, of fees, of correspondence and interviews, which form the 
bulk of the cost of litigation, all this must necessarily continue. So 
that even assuming something were saved in the preparation of 
briefs, we cannot believe that the public would ever consider it 
worth while to agitate for a change to produce so small a result, 
one which, whatever the public belief, would be found not to 
exist when the change had taken place. It is obvious that, 
whether the fusion comes to pass or not, its probability must be 
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considered, if we wish to ascertain the existing state of the legal 
profession. 

If we endeavour to eseape from the merely professional view of 
the lawyer and to form some estimate of the general tone of the 
legal mind at the present day, the judgment of most will be that 
this tone is broader and more robust than it used to be. This is 
due to various causes. The abolition of the more abstruse techni- 
calities of pleading and conveyancing, which were essentially nar- 
rowing in their tendency, has caused lawyers to take a broader 
view of things. To this must be added the influence of the Bench, 
the more powerful occupants of which have endeavoured to take 
what may be termed a common-sense view of the law. The late 
Master of the Rolls was an eminent example of this new school of 
judicial thought, as witness his criticism in Couwldery v. Bartrum 
of the law in regard to compositions with creditors. 

The present holder of the same office, though less caustie and 
epigrammatic in his judgments, views the law from essentially the 
same stand-point. The daily influence of judgments which, however 
much they may differ in their subject-matter, are permeated by the 
same legal feeling, cannot fail to have a certain, though it may be 
an almost imperceptible effect on the general tone of legal thought. 

To the above element must be added the influence of the new 
school of legal writers, of whom Sir James Stephen is the most emi- 
nent instance. Their influence is already apparent in a gradual codifi- 
eation of English law, though not at the instance of the Government 
of the day. Liberal and Conservative Governments have in vain 
tried to pass a code of criminal law and procedure, and thought of 
a code of evidence. Yet the Institute of Bankers has practically 
obtained the codification of the law of Bills of Exchange ; the Act 
which contains this code being an instance of the effect of the 
influence which a legal writer and a powerful commercial body 
may have on the form of the law. It is improbable that, without 
Judge Chalmers’ Digest, the bankers would have endeavoured to 
obtain a code of this branch of the law; it is equally certain, 
that, without the influence of the bankers, Judge Chalmers’ Digest 
would yet remain an example of skilful work by a practised lawyer, 
but would not form part of the Statutes of the realm. 

Again, the vast mass of reported decisions which now load the book- 
shelves of every lawyer has gone far to lower the value ofreports. Main 
principles as a rule are now abundantly settled, and consequently 
legal decisions are now, generally speaking, either confirmative of 
more ancient ones, or are on side-points of lesser importance, or are 
on the construction of some of our numerous Statutes. Ifa careful 
résumé were made of reported decisions, it would soon become evident 
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that if this last class of cases was expunged the legal reports would 
be very largely reduced in size. But a report which decides the par- 
ticular construction of some part of a section of some Act, however 
useful as a gloss on that Act, is not a report which really adds to the 
general storehouse of the law. The result is, that a solid aequaint- 
ance with general principles has begun to be more sought for than a 
knowledge of legal decisions, which no mind can now carry in their 
entirety. When legal decisions become unreasonably numerous 
the Case lawyer—the man whose knowledge of the law largely 
consists in a knowledge of particular cases—ceases to be ‘the good 
lawyer’ of past times, when a knowledge of cases was synonymous 
with a knowledge of main legal principles with an apt example of 
their application. If to this be added the vast decrease in the 
proportion which disputes as to land now bear to the whole mass 
of litigation, and the diminution in real property learning, and the 
proportionate increase in litigation arising out of mercantile and 
business transactions, the difference in the tone of the legal mind 
is not in the least astonishing. It is equally certain that when 
such a state of things is reached the time has also come for a 
systematic and vigorous attempt by high legal authorities to 
codify the various branches of our municipal law. When such 
codification takes place, and everything points to the proba- 
bility that within a few years there will be a considerable part 
of English municipal law codified, as a sequel to the existing code 
of civil procedure formed by the Judicature Acts and Rules, the Par 
will hardly be abie to be considered a more ‘learned’ branch of 
the profession than the solicitors. It is certain that the Judicature 
Acts and Rules as a code of procedure will not have been without 
influence in producing the codification of other parts of our muni- 
cipal law. Ifthe codification of procedure makes more probable 
the codification of the law, it shows how one change helps to pro- 
duce another, and by what a number of different influences the 
position, the prospects, and the character of the legal profession, not 
only in this but in any other country, may be affected. 


E. S. Roscoe. 
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THE SEISIN OF CHATTELS. 


FESHERE is hardly a rule of our legal terminology better settled 

than that which is broken by the title of this paper. There 
is no such thing known to our law as the seisin of chattels; one 
may be seised of land, but of a chattel, real or personal, one shall 
be possessel, not seised. Of course, one may seize chattels, and 
between seizure and seisin the etymologist may see a close connec- 
tion, but he that would commit a really bad blunder let him speak 
of the seisin of chattels. 

Seemingly, it has been the general opinion that this distinction, 
now well marked, between possession and seisin is of very ancient 
date, an outline of immemorial common law, and could we accept 
one common description or definition of seisin this opinion would 
be forced upon us as inevitable. ‘Seisin, said Lord Mansfield ', 
and his words have passed into the text-books, ‘is a technical term 
to denote the completion of that investiture by which the tenant 
was admitted into the tenure, and without which no freehold could 
be constituted or pass. Sciendum est feudum, sine investitura, 
nullo modo constitui posse. Feud. lib. 1, tit. 25; lib. 2, tit. 1; 2 
Craig. lib. 2, tit. 2.’ Here seisin appears as a distinctly feudal 
notion, and the question why there is no seisin of chattels is 
answered at once :—There is no tenure of movables, and the termor 
has no fee or feud. But it will have occurred to many readers as a 
little strangs that Lord Mansfield, instead of vouching some English 
writer, Glanvill or Bracton, Littleton or Coke, to warrant what he 
thus said about a word which, for many centuries, had been con- 
stantly in the mouths of English lawyers, should have appealed to 
certain ancient Lombards and a modern Scotchman. The truth 
seems to be that there was no old English authority available for 
the purpose. Seisin is possession; that is what Bracton says at the 
outset, that is what Coke says at the close of the medieval period; 
one and the other would have been surprised to hear that any act 
or consent on the lord's part is necessary to constitute seisin. 

Now, it can, as I believe, be shown that the notion of seisin, so 
far from having any very close connection with those ideas and 
institutions which we call feudal, had not even any exclusive 
reference to land. From time whereof there is no memory until 
the fifteenth century was no longer very young, English lawyers 
often, and in some contexts habitually, spoke about and pleaded 


1 Taylor dem. Athyns v. Horde, 1 Burr. 107. 
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about the seisin of chattels. Attempt will here be made to prove 
this assertion. The question is not one barely about the use of 
words. The gulf between what we call real property, and what we 
call personal property, is so wide and deep and ancient that we are 
constantly tempted to overrate its width, depth, and antiquity, and 
thus, perhaps, we sometimes miss important points in the history of 
the law. We shall hardly understand all that may be understood 
of that history, if we steadily refuse to bring land and goods into 
any relation with each other. Especially is this true when we are 
dealing with possession or seisin. Seisin and disseisin seem so 
mysterious a matter that, in despair of rational explanation, we are 
glad to have so satisfactory a word as feudalism wherewith to hush 
the questioner. It may be possible, however, that some of the 
mystery might be even more effectually dispelled if we understood 
what our old law said about the possession of goods, and from 
possibility we might pass to probability, if we really found that it 
was once a common thing to be seised of goods. 

Having to argue for a conclusion which, perhaps, runs counter to 
general belief, a considerable mass of evidence must be pleaded. 
The argument should be guarded against two objections. It must 
be made clear that we are not confusing seisin with seizure, seizing 
with being seised. It must be made clear that we have not fallen 
into a trap set for us by some pleader’s blunder, some reporter's 
carelessness, or some text-writer’s whim, but are tracing an orthodox 
and habitual use of words. While, however, the reader’s patience 
is begged for a number of citations and references, he must be asked 
not to expect too much. The mass of our printed information con- 
cerning the treatment of chattels in the thirteenth and fourteenth 
centuries is small indeed, when compared with the vast bulk of 
materials for a history of real property, and for the more part we 
shall be foreed to rely on replevin cases in which the possession of 
chattels is just mentioned, but the whole argument turns on the 
title to land or rent. 

We will take just one step beyond the limit of legal memory in 
order to notice the Leges Henrici Primi. There we find two phrases 
which we shall meet elsewhere. The thief who is taken with the 
mainour is de furto seisiatus (cap. 26). When a man has been 
distrained he is to be allowed to replevy his goods, ef seisiatus 
placitet, that is, as I understand, he need not plead until he is 
seised (cap. 29, § 2). 

We pass from this instructive apocrypha to the first book in the 
orthodox canon. Glanvill twice has occasion to mention possession 
of goods; each time he calls it seisina. The pledgee of movables 
may have seisin of them—cum itague res mobiles ponuntur in vadium 
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ita quod ereditori inde fiat scisina (lib, 10, cap. 6). The plaintiff in an 
assize of novel disseisin recovers seisin of the land and seisin of his 
chattels also, seisinam omunium catallorum (lib. 13, eap. 9). 

In Bracton there is very much to be read of seisina and possessio, 
and to me it seems that he uses the two words as precisely equi- 
valent, though, perhaps, for him se/sina is the vulgar word, possessio 
the technical and correct Latin term to be found in the Roman law 
books. . We shall return to this hereafter, when we speak of chattels 
real. Bracton has hardly ever occasion to mention the possession 
of movables, but with him, as with the writer of the Leges Henrici, 
the hand-having back-bearing thief is seisi¢us de latrocinio, and is in 
seisina (fol..150 b, 154 b). Fleta (fol. 54, 62) copies, Britton (vol. i. 
p- 56) translates these phrases. There can be no prosecution in the 
court of a lord having franchise of infangthief, unless the accused 
de rebus insecutis fuerint seisiti; in other words it is only over 
mesfesours trovez seisiz that such a.lord has jurisdiction. Clearly, 
to say that a thief was taken seisi/us de furto, or seisitus de latrocinio, 
was to use a technical phrase about an important point. It is used 
in the Assize of Clarendon—‘si aliquis fuerit captus qui fuerit 
seisiatus de roberia vel latrocinio.’ Bracton again (fol. 122) says 
that if the coroner hears of treasure trove he must inquire si a/iquis 
inde inventus sit seisitus. Elsewhere (fol. 440b) he discusses what is 
to be done if the defendant in an action of debt will not appear; 
his suggestion is, doaum esset adjudicare querenti ab initio seisinam 
calallorum secundum quantitatem deliti petiti. 

Between Glanvill and Bracton we might have noticed an entry 
in the Placitorum Abbreviatio (p. 12) of Richard the First's time. 
The roll of the King’s Court says that the wax in question has been 
replevied, and that he whose it was is seised of it (cera illa fuit 
replegiata et ille eujus illa fuit est inde saisitus). Just from Bracton’s 
time the same book gives a count in trespass, which charges the 
defendant with having sent his men to violently interrupt the 
proceedings of a jury, e/ de quodam juratore abstulerunt quemdam 
gladium et adhue sunt in seisina de eodem gladio (p. 129, Mich. 37 & 38 
Hen. III). 

An examination of rolls belonging to the first years of Henry the 
Third has supplied a dozen criminal cases in which the seisin 
(always seisina and never possessio) of chattels is treated as a most 
important matter. It is just a question of life and death whether 
the thief was taken in seisin of the st len goods (seisi/us de bonis furatis), 
whether the manslayer was taken in seisin of the murderous weapon 
(seisitus de cnipulo sanguinolento). If he was seised he can be hanged 
offhand ; if he was not seised, then, unless he will put himself upon 
his country, he cannot even be tried, he can only be kept in custody. 
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Sometimes a phrase that is yet more ‘feudal’ is found, the thief 
was ‘vested and seised’ of the stolen goods. The Mayor and 
bailiffs of Wallingford took a man vested and seised of an instru- 
ment for clipping coins :—invenerunt ipsi predictum Johannem 
vestitum et seisitum de seisina illa; he of course denied the seisin, 
deffendit saisinam illam'. Another man had stolen tin at Bodmin ; 
the appellor saw him vested and seised of the tin and burying it in 
the ground :—ipsum vidit vestitum et seisitum de stagno furato *. 
One other case* is noticeable for many reasons. The justices in 
eyre who went to Devonshire in 1218 hanged two men for receiving 
stolen goods. Their sons appealed to the king against the con- 
sequent forfeiture—‘ et quia videtur consilio domini regis et iusti- 
ciariis de banco quod male et iniuste suspensi fuerunt eo quod non 
fuerunt seisiti de aliquo furto vel roberia, nee aliquam roberiam 
cognoverunt, nec per dictum iuratorum potuerunt de iure dampnari, 
consideratum est quod heredes eorum non exheredentur, et ideo 
preceptum est vicecomiti quod eis terram suam habere faciat ete., 
et iusticiarii in misericordia’! Justices at this date had occasion to 
know something about the seisin of chattels. As to possessio and 
possideo, I have never yet found these words on any of these early 
rolls save in one context. The exception is instructive :—the 
parson possesses (possi/e/) the church. Here we touch the domain 
of the Canon Law; the fact of possession is to be established by 
the bishop’s certificate. But we will go back to the evidence 
already in print, which really is sufficient for our purpose‘. 

The recently printed Year Pooks of Edward the First give us 
several examples. I quote Mr. Horwood’s translations. 

21 & 22 Edwd. I, p. 10. Note, that in the Replegiari. the plea 
ought not to proceed while he who took the beasts is 
seised of what he took (est seysy de la prise). 

21 & 22 Edwd. 1, p. 20. Note, that where one complains that 
B. tortiously took his chattels, such as corn or other 
chattels (except beasts), he ought to mention the value, 
but there is no need to mention the value of beasts, 
although the taker is still seised of the beasts (tut seyt le 
pernur uncore sessi de les avers). 


' Roll for Michaelmas Term, 5 & 6 Hen. ITI. (known at the Record Office as Coram 
Rege Roll, Hen. III. No. 12), memb. 12. What he was seised of was a fonsura. 
I yather from the context that this means an instrument for clipping. See Ducange, 
8. v. fonsura. 

? Ibid. memb. 14. 

® Roll for Michaelmas Term, 3 & 4 Hen. IIT. (Coram Rege Roll, Hen. ITI. No, 3), 
memb. 15, dors, 

* There is a note about the seisin of stolen goods in MS. Add. 12,269, the note-book 
discovered by Prof. Vinogradoft ; this I have copiel in Pleas of the Crown, Gloucester, 
1221, p. 182. 
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21 & 22 Edwd. I, p. 56. Note, that where, in an action for 
taking of beasts, one counts against the lord, and the lord 
is seised of the beasts (e le seygnur seyt seysi de avers), 
and avows the taking, there is no need for the plaintiff to 
reply to the avowry until he has the deliverance made. 

The rule laid down by the first and third of these passages is 
that which seems to be indicated by the seisia/us placifet of the 
Leges Henrici. If goods have been taken in distress they must 
be delivered to the claimant or security must be given for their 
delivery before he pleads to the avowry, and so seisiatus placitet, 
The second passage gives us the phrase wxcore sessi, used to describe 
the distrainor when no deliverance has yet been made. That phrase 
will haunt us for some time to come. 

21 & 22 Edwd.I, p. 589. Trespass for taking thirty swans. 
Plea the plaintiff himself is seised of the swans (seysy 
de synes). 

32 & 33 Edwd.I, p. 197. Replevin; the plaintiff says that the 
defendant is still seised of the beasts (uncore seisi de nos 
avers). 

It is only with the greatest caution that one may cite the Mirror 
of Justices. The author of that book, who probably wrote in 
Edward the First's reign, was moved by a bitter hatred of the 
King’s judges, who, in his opinion, were distorting the ancient law 
and oppressing the people. Unfortunately, he was not content 
with stating his grievances, but chose to propagate a mass of fables 
about King Alfred and the old law. The book has never been 
carefully edited or thoroughly examined, and possibly its writer 
may hereafter be acquitted of that charge of wilful dishonesty which 
his would-be quotations from imaginary records very naturally 
provoke. But it is just worth notice that he speaks", in one and 
the same breath, of seisin and livery of seisin of lands and goods, 
and argues that the purchaser of goods ought to be considered as 
seised of the goods so soon as the vendor has quitted them. Livery 
of seisin is seemingly necessary to perfect the sale of a horse; and 
the author, unless I have misunderstood him, complains that a 
brief but actual seisin by the purchaser has not been considered 
sufficient. 

We have now to face the series of Year Books stretching, with 
some breaks, from Edward the Second to Henry the Eighth. 

Hil., 14 Edwd. II, fol. 421. Count in replevin, the defendant 
has taken beasts ef uncore est seisi. 

Mich., 18 Edwd. II, fol. 561. Similar count, vous estes ungore 


SCIS/, 


* Cap. 5, sec. 1, § 73. 
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Hil., 10 Edwd. II, fol. 5, pl. 14. Similar count, ¢f dit que i/ 
Suist uncore sei des avers. 

Hil., 21 Edwd. III, fol. 51, pl. 3. Similar count, ef counta que 
il ful encore saisi del’ boef. 

Mich., 38 Edwd. LI, fol. 22. Trespass: the lord who has 
taken a heriot says, that because it was the best beast 
nous le seisimes apres la mort G.et Juimes scisis tanque vous, ete. 

Hil., 39 Edwd. II, fol. 4. The king has been seized of an 
estray, ad este seisi, for a year and day. 

Hil., 42 Edwd. III, fol. 6, pl. 18. Plaintiff counts that the 
defendant has arrested his wool ef ad/ue in arrestatione 
dine. Plea, the plaintiff himself ceo jour eat seisic ile les 
biens. 

Mich., 47 Edwd. III, fol. 23, pl. 55. Plea in trespass de bonis 
aportatis : wa J. W, Suit seisie de mesmes les chateaux, et 
morust seisic, et fist mesme cestuy R. son executor, le quel seisist 
les chateaunx, In the discussion, possession and seisin are 
used indiscriminately. 

Mich., 6 Rich. II [Fitz. Abr. tit. Rep/ication, pl. 60). Nosfre 
testatour morust seisi de mesme les Liens apres que mort nous 
les *-npamus et de eux seisi fuomus tanque les defendants les 
priscrent hors de nostre possession, Three times in a brief 
note occurs this phrase—morust scisi de mesmes les Liens. 
Must we not say, with the reporter, éssixf ride gue moreant 
seisi de biens est material ? 

Pasch., 7 Hen. IV, fol. 15; pl. 20. J/ mesme cst seisie de mesmes 
les biens. 

Mich., 11 Hen. IV, fol. 2, pl. 4. J/ detient uncore nos Lerbits et 
est seisic. 

This phrase, s/i// scised, with which we are now becoming 
familiar, occurs also in a petition to the King in Parliament of 
1321-2. The parson of Kippax, in Yorkshire, complains that 
certain persons have driven off his horses and sheep, and that the 
beasts have come to the hands of the Earl of Arundel’s bailiffs, 
who wacor sunt seisis de eva. (Rot. Parl. vol. i. p. 394, no. 41.) 

I have not cited by any means all the instances in the books 
of Edward the Second and Edward the Third that have caught my 
eye, but I have probably cited quite enough to show that in the 
fourteenth century it was common to speak of a man as seised of 
movables, There is a long, and I think unbroken, line of cases 
which show that the usual form of a count in replevin, when the 
beasts had not yet been delivered, stated that the distrainor was 
still seised of the beasts. But some of our examples will prove 
that similar phrases were used in other contexts. It was quite 
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right to say, for example, that a testator died seised of goods, and 
that afterwards his executors were seised. 

But now there begins a change in the terms used in replevin 
cases. In Pasch., 7 Hen. IV, fol. 11, pl. 2, we find i/ detient a tort, 
where, according to precedent, we should have expected uncore seisi. 
But the struggle between the two phrases is not yet over. Twice 
in the early years of Henry the Sixth we meet with the older term. 

Mich., 3 Hen. VI, fol. 15, pl. 20. Nows vous disons que le 
defendant est uncore seisi de les avers. 
Nous disons que vous mesmes estes seisis de eux, 
Hil., 4 Hen. VI, fol. 13, pl. 11. Le defendant est uncore seisi del 
faure. 

These are the last instances that I have at hand. From this 
time onwards wacore seisi seems definitely supplanted by uxcore 
detient. Thus we have :— 

Pasch., 21 Hen. VI, fol. 40, pl. 8. J/ wncore detient nos bestes. 

Hil., 1 Hen. VII, fol. 11, pl. 16. 2 uncore detient. 

Mich., 5 Hen. VII, fol. 9, pl. 21. Ft le plaintiff counta sur un 
Uncore detient. 

I have kept back to the last, perhaps the most striking piece of 
evidence, because of its somewhat uncertain date. The Novae 
Narrationes is a brief collection of precedents for counts or declara- 
tions in French. It was printed by Pynson without date', and 
was more than once reprinted. Coke in one of his prefaces (3 Rep.) 
puts it into a class of old books along with Glanvill, Bracton, 
Britton, Fleta and Hengham, which he distinguishes from a class 
of newer books, comprehending the Old Tenures, the Old Natura 
Brevium and Littleton. In another of his prefaces (10 Rep.) he 
says that the Novae Narrationes was published ‘about the reign of 
King Edw. III.’ The Latin version of the same preface has the more 
definite ‘juxta ini/ivm regni Regis Edw. 3 in lucem prodiit.’ This date, 
however, is too early for the book as printed, for just at the end of it 
there is a declaration on the Statute of Labourers, which declara- 
tion is supposed to be made after the third year of Richard the 
Second. More about its date I cannot say. Near the end of Henry 
the Sixth’s reign® the judges treat Les Novels Tales as a very high 
authority. Coke says that the book to which they refer is the 
work now in question, the Novae Narrationes. 

Now, this book contains a precedent for a count in replevin, 
which describes the distrainor as stil] seised, wxquore seisi®, There 
is also a count in detinue by the purchaser of a cow, who has paid 


' *?1515° Cat. Brit. Mus 
? Mich., 39 Hen. VI, fol. 30, pl. 43. 
* Ed. 1361, fol. 62 b. 
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a penny in earnest (ex arras), and it sets forth that cesty A. /uy Lailla 
un denier en arras, et del denier il fuit seisie?. 

The appearance of such phrases in a book of precedents is strong 
evidence that they were at least permissible, but I am not sure that 
it is stronger evidence than that afforded by the Year Books. It 
should not be forgotten that some of the instances above cited come 
from a time when pleadings were jealously scanned, in the hope 
that some verbal flaw might be detected in them; but though it is 
easy to find examples of objections, and successful objections, which 
seem to us very captious and unreasonable, I have not met with 
any instance in which exception is taken to the use of this word 
seised in connection with chattels, personal or real. 

Now, however, we must cite the decisive passage in Littleton’s 
Tenures (see. 324), which proclaims once and for all that the ditfer- 
entiation between seisin and possession has taken place :— 

‘Also, when a man [in pleading *]| will show a feoffment made to 
him, or a gift in tail, or a lease for life of any lands or tenements, 
then he shall say, by force of which feoffment, gift, or lease, he was 
seised, &e., but where one will plead a lease or grant made to him 
of a chattel, real or personal, then he shall say, by force of which 
he was possessed, &c.’ 

Littleton, it is supposed, wrote between 1474 and 1481. We 
have brought down our series of counts in replevin containing the 
words uwxcore seisi to 1426, The series containing uncore defient 
begins in 1443. Of course very little stress should be laid on these 
dates, for many cases may have been overlooked, and it would be easy 
to draw false inferences from the casual use of a phrase. Still the 
evidence tends to show that there had been a change in the terms 
used in pleading, just long enough before Littleton’s day to make 
his express statement intelligible. 

We have not yet spoken of chattels real, and will in this instance 
reverse our procedure and work from the latest authority to the 
earlier. And here the first witness to be called is Littleton himself, 
for he says (see. 567), ‘Also if a man letteth tenements for term of 
years by force of which lease the lessee is seised,’ thus himself using 
the very phrase that he has condemned as incorrect. We shall 
easily pardon this slip if we look to the older authorities, for at 
worst it was an archaism. 

What we should expect in such a context of course is ‘ by force 
of which he is possessed, or, in the orthodox law Latin, ‘ virtute 
cujus possessionatus est.’ Just about Littleton’s time we find this 
phrase in the Year Books. 


' Pol. 68. 
* The words in brackets are in some very old editions. 
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Mich., 21 Edwd. IV, fol. 10, pl 1. Par force de quel il Suit 
poxsesse, But some seventy years earlier the other phrase 
oceurs ; 

Pasch., 1 Hen. V, fol. 3, pl. 3. Count in Ejectione firmae : lease 
for twenty years, par force de quel il fuit seisie. 

In the earlier Year Books there are very few instances in which 
a leaseholder pleads his title ; but, skipping a century, we have 

Mich., 6 Edwd. II, fol. 177. Count in Quare ejecit: lease for 
ten years, par quel lese A. fuist seisi, 

Mich., 3 Edwd. II, fol. 49. Count in Covenant by lessee ; lease 
for 10 years to A., par quel lees il fuist seisi ii aunz. — 

Instances from the reign of Edward the First are still plainer :— 

32 & 33 Edwd. I, p. 529. Covenant; count by a lessee on a 
lease for five years of the provostship of Derby; the count, 
as enrolled in Latin, states that the lessees were seisi/. 

30 & 31 Edwd. I, p. 142. Covenant; count that J. leased the 
land to Roger for eight years par que/ lees il fut seisy for a 
certain time, and that then Roger leased to Robert par 
queuz lees il fut seisy for four weeks. 

21 & 22 Edwd. I, p. 23. Count in covenant by lessee of a 
rent; lease for ten years par queu les yl fut seysy de cele par 
deus anz. 

20 & 21 Edwd. I, p. 254. Covenant by lessee; defendant says 
that by virtue of a lease for twenty years the plaintiff fu¢ 
Seay. 

20 & 21 Edwd. I, p. 278. Covenant by lessee’s son; lease for 
twenty years to my father, par quel les yl fut seysy un an. 

It will occur to the reader, that the value of this evidence depends 
on the comparative frequency of the words seised and possessed in 
counts by leaseholders ; I must say therefore, that while I can pro- 
duce, from the Year Books of the two first Edwards, seven examples 
of pleadings which describe the termor as seised, I have not found 
one in which he pleads that he is possessed. Certainly, my in- 
vestigations have been far from exhaustive, and have consisted 
rather in following the references given in indices and abridge- 
ments under hopeful headings, than in fairly reading from cover to 
cover, but unless, round about the year 1300, it was strictly and 
technically correct to plead that a termor is seised by force of his 
lease, I have had a very strange run of bad luck. 

Lastly, we may again refer to the Novae Narrationes and there 
find several precedents of Covenant, Quare ejecit, and Ejectione 
firmae, in which the termors are made to say that they are seised. 
Thus, Hubert Mappe leased a messuage to Adam Pye for a term of 
years not yet ended, per qui le dit Adam fuit seisy del mees avaundit. 
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On the other hand, in one of the precedents the termor is said to 
have been in peaceable possession. It is noticeable that this is a 
precedent in Ejectione firmae, a specialised form of trespass vi et 
armis, and a newer remedy for the termor than the Quare ejecit, or 
the still older writ of covenant. This would lead us to believe that 
it did not become definitely wrong to speak of the termor as seised 
until after the end of the fourteenth century, and we have seen one 
precedent which contains the objectionable phrase in the Year Book 
of 1413. 

Here again, then, our evidence points to the fifteenth century as 
the time when the distinction was first firmly established. But 
probably the differentiation was a gradual process. At first 
possessio and seisina are the same thing. Take two very old 
maxims with which all lawyers are still well acquainted. If we 
ask why possessio fratris de feodo simplici facit sororem esse haeredem, 
the answer is because seisina facit stipitem. But gradually, as it 
seems to me, the words become appropriated, and the lawyers in 
the Year Pooks, though, in pleading, they will speak of a man as 
seised of chattels, begin to talk of possession directly they begin to 
argue. It looks as if seised was becoming an antiquated word to 
use of chattels, a word which one might still have to use in formal 
pleading, but one which struck the ear as antiquated, or, perhaps, 
even incorrect. But what flaw could be seen in it? The answer 
will probably be found in the curious history of leaseholds, for the 
beginning of which we may look in Bracton’s book. 

Now Bracton, as already said, has to mention possessio and seisina 
a very large number of times, and always treats them as inter- 
changeable; as Dr. Giiterbock has well said', beide Worte werden 
premiscue gebraucht. His definition of possessio is founded on the 
Roman authorities, but is taken directly from the Italian lawyer 
Azo. Possessio est corporalis rei detentio, i.e. corporis et animi cum 
juris adminiculo concurrente (fol. 38 b). Now, whatever Azo may 
have meant by this requirement of juris adminiculum (and he 
seems to have thought it necessary in order to include certain cases 
of constructive possession), seemingly Bracton meant no more than 
that there are certain persons and things, such as free men and 
things sacred, of which there can be no possession (fol. 44b). In 
general, he remains quite faithful to the notion that seisin or posses- 
sion is pure matter of fact, the detention by body and mind of a 
corporeal thing. Nor is this mere Roman ornament, which can be 
stripped off without damage to the fabric of English law as reared 
by Bracton, for on this depends his whole learning about the scope 


? Henricus de Bracton, p. 59. 
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of that commonest of all actions the assize of novel disseisin. Lord 
Mansfield’s theory that seisin implies some act or concurrence on 
the lord’s part most certainly is not Bracton’s theory. Seisin with 
him is simply possession, and has little to do with homage or 
fealty’. 

It is, of course, possible that Bracton’s very rational account of 
seisin is just a little too rational, but we have the clearest proof 
that it is not mere romance, and we may doubt whether on any 
other part of our law the Latin learning of the thirteenth century 
made so practical and so permanent an impression. We have, 
happily, now in print a considerable collection of assizes taken 
during that period, and they constantly put before us seisin as 
simply and merely possession, a matter of fact independent of feudal 
relationships and institutions. When the question is whether a 
certain person was seised, if there be any mention at all of homage 
or fealty, of suit or service (and such mention is comparatively 
rare), these matters are treated, not as constituting seisin, but as 
being evidence of seisin, evidence tending to prove that this man 
or that was really possessor. Roger Clifford, for example, in the 
36th of Henry the Third, brings an assize of mort d’ancestor against 
his younger brother, Geoffrey. Geoffrey pleads a gift made to him 
by their father, John, in his lifetime. Roger replies that the gift is 
naught, because John never really gave up possession to Geoffrey. 
The words are remarkable: quia quamvis Johannes pater ipsorum 
terram illam ei [Galfrido] dedisset per cartam, nunquam se dimisit 
de terra illa corpore nec animo. Then the assize finds the facts at 
length, and, among them, that John went on doing suit for the land 
after the gift. This is put before the court, not as conclusive, but as 
one of many facts which prove that John never ceased to possess, 
though he went through the idle form of going off the land and 
sleeping somewhere else for a night. (Placit. Abbrev., p. 128%). 
This is a type of a considerable class of cases. Having no testa- 
mentary power, landowners will try both to give and to keep. 
The court deals with such cases in a most reasonable way; full 
statements of the relevant facts are obtained from the assize, and 
the decisions are really no more dictated by feudalism, in any 
sense of that hard-worked word, than are modern decisions about 
voluntary settlements. Doubtless, there was a constant tendency 


' See Butler’s note to Co. Lit. 330b. Dr. Heusler (Die Gewere, p. 441), whose work 
I had not seen when I wrote the above, says that Bracton’s seisin is Besitz einfach und 
schlechtweg. This seems to me perfectly true. I am happy in being able to add that 
in the last number of this Review Mr. Robert Campbell (p. 186) and Mr. Justice Holmes 
(p. 168) have written what makes for the same end. 

? T have seen this case on the roll. It was heard by Bracton himself, and perhaps the 
romanesque tag (corpore nec animo) may come from him. 
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to make seisin a matter of forms and ceremonies, of sacramental 
acts with rod or twig or hasp of door. So long as possession has 
legal consequences some persons will always be trying to substitute 
mumimery for the real thing. ‘Of which goods and chattels, I, the 
the said T. A., have put the said F. C. in full possession by deliver- 
ing to him one chair;’ the date of this formula is not 1268 but 
1868". But the thirteenth century decisions on the question, seised 
or not seised, show a remarkable disregard for formalities, a remark- 
able determination to make that seisin which the law protects just 
a real and actual possession. 

But this by the way; Bracton, though he does not distinguish 
between seisin and possession, has another distinction which is 
noteworthy. He repeatedly distinguishes between being in seisin 
and being seised, between being in possession and possessing. One 
who possesses or is seised has, if ejected, the assize of novel disseisin, 
but a person may be in seisin or possession nomine alieno, and if he 
be ejected the possessory remedy belongs not to him, but to that 
other on whose behalf he was in possession. Thus, in one place he 
turns our modern terminology just upside down; the farmer is in 
seisin, but he does not possess (fol. 165); quia longe aliud est esse 
in seisina, quam seisitus esse, sicut longe aliud est esse in posses- 
sione quam possidere® (fol. 206). In the view that he generally 
takes the termor does not really possess, he only holds possession 
for his landlord, and this is the reason why he has not the possessory 
remedy, the assize of novel disseisin. 

We are familiar with the saying that, of old, the termor was little 
more than his landlord's servant or bailiff. Now, it is a very natural 
thing indeed to say that a servant does not possess his master’s 
lands or goods, though he has sole charge of them. Mr. Justice 
Holmes, in his lecture on possession, has well remarked how free- 
handed our old law was of its possessory remedies, how it attributed 
possession of goods to bailees whom the civilians would not have 
accounted possessors ; still it drew the line above the servant who, 
in his master’s house, has custody of his master’s goods. Now, in 
Bracton’s opinion, the termor is denied the assize, not because he 
has a less estate than becomes a free man (is there really any 
record of a free man saying that a term of years was beneath his 
dignity ?), but because fenet nomine alieno; in this he resembles 
the custos, procurator, usurarius, hospes, servus (fol. 165, 167 b, 
168, 206). 

Bracton’s adoption of this phraseology prepared a difficulty for 


' L. R., 9 Eq. 511. , 
, Alind est enim possidere, longe aliud in possessione esse. Ulpian, Dig. de aequir. 
Vel amitt. possess. (41. 2) 10. 
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him which he had to meet (fol. 220) when explaining how, after 
all, the termor has a possessory remedy against some ejectors, and a 
remedy which will restore him to possession, the Quare ejecit infra 
terminum. But it seems from Bracton’s own words that the difli- 
culty was quite new, because this remedy had but recently been 
invented by the court (de consilio curiae), as a more efficient pro- 
tection than the old writ of covenant. In later days tradition 
ascribed the invention of the new writ to Bracton’s contemporary, 
Waiter of Merton (Old Natura Brevium, fol. 122 b), and more than 
once in the Year Books the writ is noticed as an innovation. Now, 
so long as the writ of covenant was the termor’s one remedy, it was 
very natural and proper to deny that he possessed; he had not a 
possession which the law protected, he had merely a contractual 
right. But the newly invented remedy had given him a sort of 
possession ; it enabled him to recover his term if ejected, at least if 
the ejector was a purchaser from his lessor, and, whatever may have 
been the rule at a later date, Bracton apparently thought ' that this 
writ would enable the termor to recover his term even if ejected by 
astranger. In describing this remedy he has to allow the termor a 
sort of possession, or rather, as it happens, a sort of seisin (fol. 220 b). 
His Roman authorities suggest to him tLat the termor has a usufruct, 
that a usufruct is but a servitude, something like a right of way. 
This, perhaps, should have led him to say that the termor has not 
possession of the land, but only quasi-possession of a servitude over 
land possessed by another (iuris quasi possessio), but I do not think 
that he quite accepts this doctrine, and the most explicit statement 
to be had from him is that both lessor and lessee are in seisin of the 
tenement, the one as of his term, the other as of the freehold, guia 
istae duae possessiones sese compatiuntur in una re quod unus habeat 
liberum tenementum et alius terminum (fol. 13). Elsewhere (fol. 264) 
he can casually speak of tenant for years as seisitus. 

Very probably Bracton’s verbal distinction between being in 
seisin and being seised, between being in possession and possessing, 
was a little too subtle to catch the English ear ; and certainly the 
suggestion that a termor’s interest is a servitude over another's 
land, so that the termor is quasi-possessed of a servitude, but not 
possessed of land, did not take root in this country. It would 
have been difficult to work that suggestion into a system of law 
which, from the outset, most unhesitatingly gave seisin to the tenant 
for life. A student, fresh from Roman law or ‘ general jurispru- 


* Fol. 220. Observe the words contra quoscunque dejectores. As to the later law see 
F.N.B.197. The writ given by Bracton supposes a sale by the lessor to the ejector, 
but it seems to me that Bracton thought this only an example. It appears from F. N. B. 
to have been questionable whcther the allegation of a sale was traversable. 
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dence, may be puzzled when he finds Mr. Joshua Williams treating 
an estate in remainder or reversion as an incorporeal hereditament 
to be contrasted with that corporeal hereditament an estate of free- 
hold in possession, but in our old law this seems an elementary 
idea of first importance ; the tenant for life is not a usufructuary 
with only a servitude and no land ; on the contrary, he has the land, 
it is the reversioner who has an incorporeal thing. So, I take it 
that for some considerable time after Bracton’s day it was a matter 
of much uncertainty how the termor’s interest should be conceived ; 
and lawyers were free to say, and did actually say, that the termor 
is seised of the land as of his term, while his lessor is seised of the 
land as of freehold. There was no great need for the decision of an 
almost metaphysical question. During the thirteenth and four- 
teenth centuries the termor played but a very insignificant part in 
English law. Gradually, however, he forced himself upon the 
notice of the courts, and acquired one remedy after another for the 
protection of his term. It became necessary to fix his position. 
What could be said of him? It was quite impossible to regard 
him any longer as one who holds possession on behalf of another ; 
on the other hand, it was important to mark the fact that his 
remedies were very different from the old possessory remedies of 
the freeholder. He had never had, he never acquired, the assize of 
novel disseisin, though we may note by the way that the author of 
the ‘ Mirror, in several passages, declared that it is an abuse of the 
law to deny this assize to the termor and to the tenant in vil- 
lenage'. A word to describe the termor’s situation was wanted, 
and possession (a term comparatively free of technical implications) 
lay vacant and unappropriated. The termor, then, is possessed, not 
seised. 

It is rather the verbal solution of the difficulty than the difficulty 
itself that is peculiar to England. In the yet unromanized law of 
mediaeval Germany Gewere (a word which we can only translate by 
seisin) plays, as I understand, very much the same part that seisin 
plays in England and in France; not quite so important a part, 
because Henry the Second’s institution ef definitely possessory 
remedies gave to possession a peculiar prominence in English and in 
Norman law, but still an important part. Now those who have of 
late studied the vast stores of old German law say that the German 
notion of Gewere differs from the Roman notion of possessio in this, 
that at one and the same time lord and tenant, or lord, mesne and 
tenant may have possession. The cultivator who is sitting on the 
land is seised of the land, but the lord also to whom he pays rent 


' Abuses of the Common Law, 72, 76, and again in the Articles on Stat. Westm. 2. 
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in money or kind is seised of the land. In a dispute between tenant 
and lord seisin and its procedural advantages are with the former, 
but in relation to outsiders each is seised. As Bracton says, is/ae 
duae POssessiones se8e compativunlur in una re. It would indeed 
have been hard to foree the wonderfully variegated phenomena of 
mediaeval land tenures into the pigeon-holes of a theory which will 
ascribe possession to but one person at a time, and say of all others, 
Non possident. And this, it is said, is what obscures the discussion 
of the Roman possessio by commentators and glossators, by Azo, for 
example. With the facts of their own time before them they could 
not hold the faith unitarian and Roman of one dominium and one 
possessio; the lord has dominium directum, the vassal dominium utile, 
the lord possesses ciri/ifer, the vassal possesses waturaliter, but none 
the less possesses for himself, and not for the lord: hence some 
wonderful confusions which Savigny had to clear away. We in 
England were fortunate in finding a second word at our disposal ; 
so the termor is possessed and the freeholder is seised'. 

From this it would be no long step to the assertion that there is 
no seisin of chattels, neither of chattels real nor of chattels personal. 
For why is not the termor seised? The ready answer would be 
because he has but a chattel. The origin of this strange saying ‘a 
term of years is a chattel’ is not very certain, but seemingly it 
meant that the term could be bequeathed; for testamentary pur- 
poses it was quasi catallum. Bracton says (fol. 407b) that the 
ecclesiastical court is not to be prohibited from entertaining a suit 
touching the bequest of a term, guia ususfructus inter catalla connu- 
meratur. It was catallum as contrasted with that /aicum feodum with 
which no Court Christian may meddle. The necessity for this fiction 
would in course of time be forgotten. The obvious facts would be 
that the termor is not seised and that the termor has a chattel; an 
inference would lie ready to hand. The time had long gone by when 
it could truly be said of the termor that he held nomine alieno, leases 
for years were becoming common and valuable, and it was easier to 
lay down as one of the final inexplicabilities of the law that of 
chattels, whether real or personal, there is no seisin, than to rake 
up an old story. It may seem a far-fetched doctrine that the 
reason why we cannot now be seised of a horse, or of a book, 
is because there was a time when the tenant of land for term of 
years had only a contractual right, but far-fetched though it be, it 
is fetched from England, not from Lombardy. 

However, what has just been said is no better than guesswork, 


* Laband, Die Vermigensrechtliche Klagen, especially pp. 158-166; Heusler, Die 
Gewere, especially pp. 114-144, 299-304; and a brief account by Brunner in Von 
Holtzendortf, Encyclopaedie, Erster Theil (4% Aufl.), p. 248. 
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and is only submitted as such to the reader, who will easily 
discriminate what is stated as fact from-inferences and conjectures. 
But he will notice that such evidence as has been produced tends 
to prove that the distinction between scisin and possession became 
a settled distinction just about the time when the termor’s remedies 
against all men were finally perfected. The early history of the 
special writ of trespass known as Ejectione firmae is still in 
some respects obscure. It became the termor’s remedy against a 
stranger to the title who ejected him. Now, at the very end of the 
fourteenth century, it seems perfectly settled that this writ (unlike 
the Quare ejecit which will lie against a purchaser from his lessor) 
will only give him damages, and will not restore him to the land’. 
On the other hand, about the middle of the fifteenth century 
lawyers certainly speak as though possession might be recovered 
by this writ*. It is usual to refer to a decision in Heury the 
Seventh’s reign as having finally settled the question in favour of 
restitution. May we not, therefore, conjecture that the daily in- 
creasing necessity of distinguishing the title to bring Ejectione 
firmae from the title to bring an assize, forced upon the courts the 
verbal distinction between possession and seisin? 

And when the middle ages are past and over, and Coke is 
summing up their learning, though he has many surprising things 
to tell us about the consequences of seisin, he can tell us no more 
about its meaning than that it is possession, but appropriated to 
freeholds. These are his sayings :— 

Seisin or seison is common as well to the English as to the French, 
and signifies in the common law possession, whereof seisiza a Latin 
word is made, and seisire a verb (Co. Lit. 1534). 

Seisin is a word of art, and in pleading is only applied to a 
freehold at least, as possessed, for distinction sake, is to a chattel 
real or personal (200 b). 

Seised, seisitus, cometh of the French word seisin, i.e. possessio, 
saving that, in the common law, «ised or seisin is properly applied 
to freehold, and possessed or ) oxsexsion properly to goods and chattels ; 
although somtime the one is used instead of the other (17 a). 

Nothing about investiture or admission of a tenant into the 
tenure, nothing feudal, simply possession, ‘i. e. possessio. The 
distinction has no mysterious basis in the eternal fitness of things ; 
it is a distinction which exists ‘ for distinction sake.’ And, after all, 
of these two words, ‘sometime the one is used instead of the other.’ 
Probably this last phrase does not so much refer to the usage of 


' Pasch., 6 Ric. II (Fitz. Abr. tit. Ejectione firmae, pl. 2). We are still dependent 
on Fitzherbert’s extracts for cases from this important reign. 
* Pasch., 7 Edw. 1V, fol. 6, pl. 16; Mich., 21 Edw. 1V, fol. 11, pl. 2 
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Coke's own day (for the interpretation set upon several important 
Statutes, in particular the Statutes of Forcible Entry and the 
Statute of Uses, had by that time made it definitely incorrect for 
one to write of a termor as seised), as to the usage of an earlier day 
well known to Coke from his old books. Probably, he would 
indeed have thought scorn of the meagre list of examples which 
has been set forth above. In his day it was still too soon for an 
English Chief Justice to be severely and intelligently feudal. In 
course of time it became easier to read the Libri Feudorum than to 
read the Year Books, and ‘the total silence of Sir Edward Coke on 
the general doctrine of fiefs’ became ‘a matter of some surprise.’ 
Therefore, seisin shall be deemed a ‘technical term to denote the 
completion of that investiture by which the tenant was admitted 
into the tenure.’ 

We have been dealing, perhaps, too much with words, too little 
with rules; but a recognition of the fact that the lawyers of the 
thirteenth, and even of the fourteenth century, saw no harm in 
pleading about the seisin of chattels is of some importance, if the 
history of seisin, ‘i.e. possessio,’ is to be understood. It, at least, 
warns us away from an untrue explanation of that history. How- 
ever strange may be the legal consequences which we find annexed 
to the seisin of land, they are not the result of a military policy, or 
anything of the sort, they are what were once considered the 
natural consequences of possession; and there is good reason for 
believing that, if we look closely enough at our comparatively few 
and scattered authorities for the early history of personal property, 
we shall find very much the same consequences annexed to the 
seisin of chattels. 


It is very unfortunate that the passage (f. 220 b) in which Bracton most 
definitely fuces the question as to the nature of the termor’s possession has 
become mere nonsense in the printed books. He is speaking of freeholder 
and termor and of the action Quare ejecit. This is what his latest editor 
makes him say; but the bracket [ ] is mine. 

Poterit enim quilibet illorum sine praejudicio alterius, [quia recté dicimus 
toti nostrum fundum esse, et cum usus fructus alienus sit, quia nd dominii 
pars est usufractus, sed servitus fit vel via etc.’ Nec falsd dicitur meum 
esse, cujus non potest pars dici* alterius esse] in seysina, esse ejusdem tene- 
menti, unus ut de termino et alius ut de feodo et libero tenemento*®. Et 
datur ista actio haeredibus et competit contra haeredes ut supra in assisa 
novae disseisinae. 


' ‘servitutis fit, ut via vel iter,” MS. Rawl. C. 160. 

? ‘ulla pars dici,” id. 

* ‘et ejusdem tenementi unus ut de termino, et alius ut de feodo vel libero tenemento,’ 
MS. Rawl. C. 160. 
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This of course is utter rubbish, and the translation of it given by Sir T. 
Twiss is neither better nor worse. I think it fairly certain that the bit 
of romanesque reasoning which I have placed within brackets is one of 
those marginal notes or glosses which, as Prof. Vinogradoff showed in the 
last number of this Review, have forced their way into the text. I have 
looked at twenty-one MSS. Six were indecisive, either because the whole 
passage had been abridged, or because it was missing or displaced. Five 
supported the printed text. Two others had done so when first written, 
but an attempt had been made to set the matter straight. Five give the 
bracketed passage after the words ‘et libero tenemento.’ Three and the 
printed Fleta give it after ‘in assisa novae disseisinae.’ Both of these last- 
mentioned arrangements make sense and the former makes good sense, but 
when there is so much doubt as to the place in the text at which some forty 
words should be introduced, the most natural inference is that they should 
not be in the text atall. Probably we ought to read the passage thus :— 


Text. 
Poterit enim quilibet illorum sine 
preiudicio alterius in seisina esse Note. 
eiusdem tenementi, unus ut de ter- Quia recte dicimus totum fundum 


mino et alius ut de feodo vel libero nostrum esse et cum ususfructus ali- 

tenemento. Et datur ista actio he- enus sit, quia non dominii pars est 

redibus et competit contra heredes ususfructus sed servitus sicut via vel 

ut supra in assisa nove disseisine. iter, nec falso dicitur meum esse 
cuius non potest ulla pars dici al- 
terius esse. 


What I take to be the gloss is not quite in harmony with the text. The 
text says boldly that each is in seisin of the tenement; the note suggests 
that the termor has only a servitude and no seisin of land. To harmonize 
English and Roman ideas was no easy task. 


F. W. MAITLAND. 











JUSTICE IN EGYPT. 


FEXHE title of this paper will, to many minds, suggest a problem 

of a very difficult if not insoluble character. It certainly 
conjures up a train, ghostly as the procession of kings in Macteth, 
of successive commissions, enquiries, and reforms, alike in tedious 
length of preparation and in swiftness of failure. The seed has 
often been good, but its invariable fate has been that of the seed 
which fell upon a rock. It is our object to state shortly our reasons 
for holding that this uniform result has likewise a uniform cause, 
which must be removed if Egypt is to have a chance of true growth 
and development. 

This cause may be indicated at once. It is this. The influ- 
ence of France has, in legal as in political questions, been solely 
directed to the preservation of the exceptional position which 
she is to the present hour permitted to occupy in Egypt. Her 
claims to represent civilization abroad have, in the face of the 
glaring facts of her daily life at home, been allowed to prevail. 
Her governmental institutions and subdivisions, her offices, titles, 
and nomenclature, have been imported wholesale into Egypt. Her 
narrow and arbitrary principles of administration, which have 
survived all her domestic revolutions, because they merely reflect 
her national character, are tolerated or enforced in Egypt by the 
European representatives of freer and more large-minded systems. 
The long-continued presence of an English army has done little or 
nothing towards breaking the stiff French moulds in which all the 
modernized institutions of Egypt are cast. It would puzzle even 
a Frenchman to give a satisfactory account of the ‘enormous 
interests’ which Europe has, for its own reasons, agreed to consider 
as appertaining to his country in Egypt. In his serious moments 
the real facts are plain enough to his mind. He knows that 
Bonaparte’s expedition, which forms the root of the title claimed 
by France, was in due form of the laws of war ‘ejected’ by English- 
men. He knows that the ejectment was completed amidst the 
plaudits of every Arab in the country. He knows, further, that the 
French colony in Egypt has, since its foundation, provided an 
Alsatia for every mauvais sujet who could escape from Marseilles to 
Alexandria. Broken officers, financiers who have received criminal 
punishment, and disbarred lawyers have flocked to the land of the 
Pharaohs. They have there started patriotism as a business, to the 
immense annoyance of their respectable compatriots, but to the 
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great satisfaction of the ambitious occupants of the French Consulate 
at Cairo. 

Nor is our thoughtful Frenchman less alive to the true position of 
the Suez Canal question. He is perfectly aware that, but for the 
receipts from English shipping, the Canal Company would have 
utterly ruined its originators and shareholders. His sense of 
humour, however well suppressed, is alive to the fact that it is by 
her own consent that England occupies a back seat in the councils 
of an enterprise which she could destroy financially to-morrow. If 
he turns to the military importance of the Canal, his mirth gives place 
to a solid satisfaction. His country is allowed to pose as the natural 
guardian of a passage which is to England as necessary as the 
Straits of Dover. The French ships which traverse that passage 
have no occupation on the far side, beyond visiting the melancholy 
bureaucrats who twiddle their thumbs in Republican ‘ colonies, or 
fitfully bombarding Chinese and Malagasy towns filled with English 
subjects and English property. Yet, French diplomacy, holding now 
the language of ‘ European interests’ and now that of ‘ civiliza- 
tion,’ sueceeds in dictating the conditions under which English 
ships are permitted to carry the trade of the world and to connect 
the mother country with her kindred millions beyond sea. Our 
Frenchman would be hardly human, were he to withhold his 
support from national claims which, though utterly baseless, have, 
by a wonderful stroke of luck, been held good and bring vast profit 
in their train. 

It has been absolutely necessary to allude to the political position 
of France in Egypt, because with that position her claim to 
mould and colour the legal institutions of the country must stand or 
fall. There is, unhappily, no branch of French intermeddling which 
has had more disastrous results. French law, like the French 
national character, is utterly unsuited to Eastern populations, unless 
the latter are to be reduced to systematic subjection and to be 
deprived of the most ordinary fairness of treatment. This evil is 
aggravated in Egypt by the mixed character of the population and 
by the system of consular ‘ protection’ of particular natives whose 
views or money have found favour with one or other of the repre- 
sentatives of Europe. 

We have, in other places’, traced the history of the gradual 
establishment of European law in Egypt. In this paper we can 
only summarize the chief events in that history. They may be 
conveniently assigned to three stages. 

The old Capitulations or Treaties between the Porte and the 


' «The Future of Justice in Egypt.’ London: P.S. King & Co. 1881. ‘Fray ce and 
Judicial Reform in Egypt,’ ‘ National Review,’ March 1883 
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European Powers, which still form the basis of the legal rights of 
Europeans in the Ottoman Empire, were concluded at various 
periods between the reign of Francis I. of France and the present 
day. Their original raison d’étre was the impossibility of obtaining 
justice for Europeans in the venal and arbitrary tribunals of the 
Sultan. As the Turkish power declined, the legal rights claimed for 
Europeans gained a wider and wider extension. The earlier Capitu- 
lations acknowledged the supremacy of Turkish law, but secured to 
Europeans the decision of their litigation with natives before the 
Supreme Court of the Empire. They further stipulated for the 
presence in court of the consul of the European parties, and for the 
assistance of competent interpreters. In course of time the growing 
influence of Europe and the multiplication of commercial relations 
between Europeans and Turkish subjects rendered the want of a 
strong and honest judicial establishment more intolerable than ever. 
In some quarters, as in Tunis, the lawless ill-treatment and plunder of 
Europeans had to be punished by bombardment. Admiral Blake’s 
expedition in 1655 put an end to Turkish jurisdiction over English- 
men in Tunis, and secured to them justice administered by English- 
men on English principles. It was reserved for Lord Granville 
in 1884 to destroy rights which had lasted for more than two 
centuries, and to hand over his countrymen to courts controlled by 
the French Government. The native subjects of the Porte were in 
still worse case. They were often prevented from fulfilling their 
due engagements with Europeans because they had been beggared 
by corrupt decisions of the native Courts or by the fiscal rapacity 
of their Government. A first attempt to meet the difficulty in 
Egypt was made by the institution of Consular Courts for the 
decision of matters arising between Europeans or between Europeans 
and natives. Each Consul! was judge in his own court, and employed, 
for the execution of his judgments, all the personal and diplomatic 
pressure which he could command. Purely commercial cases were 
in course of time provided for by the erection of Tribunals or 
Chambers of Commerce at Cairo and Alexandria. These Tribunals 
had a mixed Bench of native and European judges and technical 
assessors, and applied the French Code of Commerce. Up to the 
year 1876 there were in Egypt seventeen Consular Courts, each 
administering the law and referring appeals to the Courts of its 
country of origin. The intolerable delays, and the facilities for 
trickery which resulted, as of course, from this motley system, need 
little comment. In course of time the power of the Consular Courts 
advanced to such a pitch as to paralyse the Government of Egypt. 
The Egyptian police could not arrest the most notorious criminals 
if the latter were Europeans, or natives who had enrolled themselves 
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as prolég’s of a European Consulate. Impunity, especially in the 
case of a rich culprit, became a reasonable certainty. Sham claims 
against the Egyptian Government were enforced by Consular pressure 
and yielded a rich harvest to their authors. Ismail’s desire to stand 
well with Europe at all costs was here reinforced by the conscious- 
ness of his ability to recoup himself by extra taxation of his subjects 
for the exactions of ‘ European’ impostors. Indeed the worst feature 
of the Consular omnipotence was the bold relief in which it placed 
the helplessness of the native population. Ismail Pasha, the humble 
servant of any European Consul, remained the absolute master of 
every Arab who was without consular protection. The judges of 
the native Courts were one and all under his thumb. The native 
litigation, pure and simple, was beyond the cognizance of the Consular 
or Commercial Tribunals. Native litigants, in consequence, adopted 
every imaginable expedient to secure the decision of their cases by 
European judges. Actions were brought in the borrowed names of 
Europeans who were paid handsomely for the loan. Every deserip- 
tion of transfer, assignment, and compromise was made with the same 
object. For the great mass of the population these methods of 
evasion were too costly, and they remained subject in civil matters 
to the Mehkemeh or Court of the Cadi, in criminal matters to the 
Mudir or Governor of their province. Such were the main features 
of the second or Consular stage of Egyptian justice. At its com- 
mencement the European powers merely took measures to withdraw 
their subjects from the corrupt and tyrannical jurisdiction of the 
Turkish authorities. Towards its close these powers had identified 
themselves with another system of corruption and tyranny, exercised 
to their own advantage, but to the grave detriment of the natives 
whom they still professed to wish to raise and civilize. 

The third or international stage of Egyptian justice had an 
almost purely political origin. It was the outcome of Ismail 
Pasha’s attempt to cast off the suzerainty of Turkey after the 
Candian revolt in 1866. His direct demand for concessions which 
involved the autonomy of Egypt were rejected by the Porte, and 
would, a very few’ years earlier, have been punished by death or 
deposition. But Ismail’s safety was secured by his European 
reputation for liberal ideas, and his adoption of the sagacious 
counsels of his Armenian minister Nubar Pasha. This statesman 
had long been of opinion that Ismail’s absolute despotism over 
his native subjects and his helpless enslavement by the Consular 
Courts were working together for the ruin of Egypt. He accord- 
ingly advised his prince to drop the phrase of ‘autonomy’ and 
to request the Porte’s authorization for negotiations with the 
Powers on the subject of the Capitulations. That intolerable 
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usurpations of authority had been made under the existing system 
was almost generally admitted by those Powers. The negotia- 
tions proposed were to bear on the establishment in Egypt of a 
judicial system having authority over natives and Europeans 
alike. The Courts exercising this authority were to have a mixed 
Bench, after the pattern of the existing Commercial Tribunals. 
They were to be wholly independent of Government fear or favour, 
and their jurisdiction was to extend to actions by and against 
Ismail Pasha himself. Europe would not fail—Nubar added—to 
look favourably on the first attempt of a Mohammedan ruler 
to introduce the principles and practice of European justice for 
the benefit of every inhabitant of his territory. The presence 
of European judges on the new Egyptian Bench would render 
superfluous the existing Consular jurisdiction. In the event, 
Ismail might hope to attain a degree of practical independence far 
exceeding any nominal concessions to be wrung from the unwilling 
Porte. 

Nubar Pasha and his master probably expected very different 
results from the scheme thus propounded for adoption. The 
Viceroy hoped to escape Consular dictation in the future, and to 
work round to his own ends—whatever its nominal restrictions 
of his power—the first distinctive institution which Egypt was to 
possess. Nubar, equally alive to the real drawbacks of Consular 
interference, was mainly concerned to secure a new and efficient 
check upon the Viceroy’s tyranny—a check of which that prince, 
with all his astuteness, could form no adequate conception. The 
natives once protected by independent Europeanized tribunals, they 
would gradually derive the full benefits of commercial and general 
relations with Europe. 

Of the negotiations to which the Viceroy now authorized Nubar 
to obtain the Porte’s consent we can only give a short sketch. 
Nubar was met at first with a rejection of his whole scheme, but 
the good offices of the chief European Ambassadors at Constan- 
tinople and a liberal use of money ensured its partial acceptance 
in May 1867. For himself the Viceroy obtained the hereditary 
title of Khedive, and for Egypt a general permission to negotiate 
with Europe on the subject of the Capitulations. 

Nubar was perfectly aware from what quarter of Europe to 
expect resistance to his proposals. France had been the main 
champion of the imperium in imperio principle. It had long been 
impossible to secure the punishment of a Frenchman, even though 
regularly sentenced by his own Consular authorities. The French 
Consuls had come to consider themselves as Residents in a semi- 
French dependency. Only a few years earlier the French colony 
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had claimed to be represented by a Deputy in the legislature 
of France. 

Nubar’s expectations were fully justified by the event. In a 
lengthy memorandum issued to the Powers he gave a detailed 
description of the ruin which their Consuls and Consular profgé 
were bringing upon Egypt. He subjoined a first sketch of the new 
law and judicature on the lines of that already submitted to the 
Khedive, and prayed for its favourable consideration. 

England was the first Power to admit! that the Consular juris- 
fiction had exceeded all reasonable limits and to assent to the 
principle of an International Commission of Enquiry. All the 
other Powers except France followed suit; Turkey, however, re- 
serving her right of ratification. France refused to entertain the 
idea of a supersession of her Consular jurisdiction, but was, after 
two years of wrangling, induced to join the Commission of Enquiry 
at Cairo. It is not improbable that the passage in Nubar’s 
memorandum which proposed that the European element in the 
new law of Egypt should be drawn from the French Codes had its 
due effect on the decision of France. The Commission amended 
the scheme contained in Nubar’s memorandum by assuring the 
preponderance of the European judges, but fully maintained the 
principle of including the natives of Egypt in the new jurisdiction. 
The Porte, however, to whom the Commission reported in 1870, 
utterly refused to part with its control over the native litigation. 
The one provision, therefore, which was of the first importance to 
Egypt, if not to Europe, was allowed to drop as the price of the 
ratification of the others. 

The date of the Porte’s formal consent in April 1870 was 
separated from that of the actual commencement of work by the 
International Tribunals in February 1876 by a throng of historic 
events. French preponderance in Egypt, which seemed to be 
secured by the opening of the Suez Canal, was gravely affected by 
the triumph of Germany in the war of 1870-1871. Warlike 
rumours in other directions abated the interest of Europe in the 
judicial reorganization of Egypt. There was a tacit agreement to 
wait for quieter times. But with the revived energy of France in 
military and financial matters returned her antipathy to parting 
with a jot of her Consular authority in Egypt. Speakers and 
publicists began to thunder against Nubar’s scheme as an additional 
humiliation which hostile Germany and perfidious England were 
endeavouring to thrust upon France. The old claims of that 
country to deal with Egypt as with casa sua were revived and 
carried to unprecedented lengths. But in 1875 the European 


* In a despatch from Lord Stanley to Colonel Stanton. October 18, 1867 
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Powers saw no reason for yielding everything to a rival nation 
which had recently cut so sorry a military figure. Nubar finally 
secured the adhesion of France to the new order of things by 
arguments best summed up in the phrase ‘c'est 4 prendre, ou a 
laisser.’ 

We have, so far, given no detailed description of the new 
Judicature of Egypt. So numerous were the modifications in 
principle and in detail which were introduced between 1867 
and 1876 that even a short account of them would weary our 
readers. As finally constituted the judicial establishment was as 
follows :—A Court of Appeal was placed at Cairo. Three Courts 
of First Instance were assigned to Cairo, Alexandria, and Ismail- 
iyeh. The Bench of each Court contained both native and 
European Judges, the latter having a standing majority and 
always furnishing the President of the Court. Each of the 
European Powers was represented by a Judge or Judges nominated 
by itself and formally appointed by the Khedive for a fixed period 
of five years. The native Judges were mere nominees of the 
Khedive. These Courts and Judges were flanked with a large 
array of subsidiary offices and imstitutions, one and all copied from 
originals in France. Everything seemed to have been done to give 
a French practitioner advantages over his compeers of other nation- 
alities. Here he found grefiers, commis-greffiers, and huissiers whom 
the Réglement organisation Judiciaire ordered to be chosen ‘from 
amongst the corresponding officials in Europe.’ Here he found a 
heterogeneous mass of avoca/s and legal agents of the most nonde- 
script character treated as a regular profession and marshalled @ /a 
francaise under Bdtonniers. Here he found a Parquet, or establish- 
ment of law officers, headed by a Procureur Général. In a hundred 
other small details he found materials for assuring to himself a 
position from which he could defy competition—English, German, 
Italian, or Egyptian. The code of law moreover which was put 
into his hand was the law of France. Nubar’s constant failures 
in getting the Powers to work together, even on questions of 
principle, had probably made him despair of getting them to 
elaborate an original code for Egypt. Accordingly he had handed 
the Code Napoléon to M. Mannoury,a very eminent French lawyer, 
and had directed him to construct an abridgment for use in Egypt, 
and to introduce a few principles of Arab. law mainly bearing on 
the law of real property. For reasons with which we are un- 
acquainted the work was completed in a very hasty manner, and 
its provisions on many points are little more than fragmentary. 

The question may fairly be asked whether France could have 
been genuinely opposed to the introduction of a system which 
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promised such peculiar advantages to Frenchmen. The fact of her 
resistance is however undoubted, and both it and her final aequi- 
_escence may be accounted for as follows. Her one object was to 
retain a firm footing in Egypt. Her Consular jurisdiction had 
enabled her to do this to perfection, and she saw no ground for 
alteration. When however she saw the new institutions assuming 
a shape which, nominally international, was intrinsically French, 
her resistance was prolonged for the purpose of gaining every 
possible further concession. 

The first quinquennial period of probation for which the Inter- 
national Tribunals were instituted expired in February, 1881. 
During the five years in question, the new Tribunals, the Consular 
Courts, and the native Courts were working side by side in Egypt. 
With the two latter jurisdictions we are not now concerned. Thé 
work done by the mixed Tribunals has been subjected to an 
exhaustive criticism by M. Van Bemmelen, who represented 
Holland on the International Bench from 1876 to 1880. To his 
most valuable work’, which forms the first authority on our 
subject, we must refer all those whose patience with us has 
lasted thus far. He describes, with the vividness of an eye-witness, 
the strong and the weak points of Nubar’s reforms. The cumbrous 
as well as exotic organization of the Courts and legal offices ensured 
the bewilderment of native litigants and gave enormous advantages 
to European pettifoggers. The Codes, drafted in French, and 
translated into the two other judicial languages, Arabic and Italian, 
were never employed except in the French original, whatever the 
nationality of the Judges or parties. Legal documents of every 
description were filled with technical jargon which only a French 
lawyer could understand. The expedients for delay and adjourn- 
ment, in which French procedure is so fertile, were permitted to an 
extent which made a compromise almost a matter of course. 
Judgments by default were given on the slenderest evidence, and 
the office clerks inserted in the drafts of such judgments an un- 
authorized statement to the effect that the defendant's non-appear- 
ance furnished a presumption against him. The Judges, many 
of them honest and able men, were overwhelmed with disciplinary 
and administrative duties, and were exposed to the most savage 
personal attacks from the European mercantile community. The 
practitioners in the Courts, of whom many were little more than 
money-lenders, mixed up legal, political, and financial business in 
the most scandalous manner. The mixed Tribunals had gradually 
become agencies for the advantage of foreign stockjobbers and 
native usurers. Their jurisdiction over the Government and 
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private property of the Khedive, originally proposed as a protection 
for his native subjects, had become an unfailing though indirect 
means for the imposition of new taxes. Finally, the native element 
of the mixed Bench knew nothing of French law, though some of 
them knew a little of the French language. ‘If you consider,’ 
writes M. van Bemmelen (p. 211), ‘the utter inability of English 
or American lawyers to understand French law, and that of French 
lawyers to make anything of English law, unless after long 
study, you can feel no surprise that the Egyptian Codes remain 
sealed books to the native Judges. These Codes, like the French 
Codes, are as it were a collection of scattered and half-pronounced 
words, which suffice for people with good ears, that is to say for 
Frenchmen who have served their apprenticeship to their Codes, 
with. the learning and jurisprudence thereto appertaining, and to 
the still more important knowledge and ways of legal practice. 
Unfortunately, as regards French law the native Judges have 
not good ears, and “words to the wise” have no meaning to 
them.’ Under these circumstances the natives were little more 
than witnesses of the proceedings of their European colleagues. 
Dissatisfaction with the working of the International Tribunals 
had become general both in Egypt and in Europe, though the 
reasons for that dissatisfaction varied in almost every case. 
Champions of the natives held that the limited jurisdiction of the 
Tribunals constituted their chief drawback, especially as they 
furnished so powerful an instrument for affecting the welfare of 
those who had no right of being heard. The ultra-European view 
was in favour of arming the Tribunals with any powers which they 
might lack towards the completion of their control over every 
branch of Egyptian authority. France, as usual, took a middle 
course. The most remarkable expression of her opinions is to 
be found in an article contributed to the ‘ Revue des Deux Mondes’ 
by M. Gabriel Charmes in November, 1880. His chief quarrel 
with the Tribunals was on the score of their independence of 
Government pressure—a view natural to the son of a country in 
which a fierce crusade was being carried on, at the time, in favour 
of supplanting the existing irremoveable Judges by political nominees 
of the Republican Government. The President of the Egyptian Court 
of Appeal was, in 1880, M. Lapenna, an Austrian judge of iron in- 
tegrity, who was, from the very first, honoured with the hatred of 
Frenchmen in Egypt. No political or commercial jobs had found 
any favour in his eyes. A deep study of the unsavoury components 
of the European society in Egypt had eventually brought him into 
collision with the underground intrigues in which he found Greeks, 
Levantines, and Frenchmen incessantly engaged. Some of his own 
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colleagues had shown a less Spartan front to the constant alternation 
of solicitations and backbitings with which they were plied. This 
attitude of M. Lapenna fully accounts for M. Charmes’ insistance that 
he and his successors must be placed in a position of dependence on 
a Government which France had abundant means of coercing. But 
M. Charies takes higher, i.e. more French, ground. His article is 
in part a denunciation of the want of enterprise shown by the French 
Government at the period at which it adhered to the principle of the 
new International jurisdiction. His views as to the just claims of 
France in general, and to the political duties which an honourable 
French Judge might be fairly expected to discharge, are most in- 
structive: ‘ Puisqu’il n’était plus possible, 4 l'aveu de tout le monde, 
de maintenir en Egypte la juridiction consulaire, il aurait fallu 
accepter résoldment, franchement la nécessité, se placer A la téte du 
mouvement de réorganisation judiciaire, comme on s’était placé jadis 
i la téte du mouvement des capitulations, et tacher, par un initiative 
hardie et généreuse, de faire tourner av profit de notre influence une 
révolution que nous ne pouvions point empécher. Aprés tout, lunité 
de juridiction qu’on allait sybstituer 4 la multiplicité des lois et des 
tribunaux consulaires x’é/ait pas sans avantages pour nous, puisque la 
magistrature nouvelle qu'il s’agissait d’organiser devait appliquer 
nos codes, parler notre langue, suivre notre jurisprudence. Quelle 
force n’aurions-nous pas acquise en Egypte si nous nous tions morale- 
ment emparés de cette magistrature? Lrentreprise woffrait aucune 
difticulté. Pour y réussir complétement, il aurait suffi de nous 
décider vite A accepter la réforme judiciaire, et, cette réforme acceptée, 
d’envoyer en Egypte comme défenseurs de nos intéréts, des magistrats 
jeunes, intelligens, actifs, qui y auraient pris tout desuite une position 
i part, puisqu ils y auraient connu mieux que personne une l¢gislation 
calquée sur la nétre, des codes imités des notres, des principes de droit 
et de justice qu’on était venu chercher dans notre pays‘. 

The result of the delay of France to sanction a reform which 
England, the German Powers, and Italy had already accepted, is 
described by M. Charmes in these melancholy terms*: ‘ Des 
hommes ¢trangers 4 nos lois et a nos pratiques d’administration 
judiciaire, occupaient /es positions que nous aurions dé prendre & tout 
prix... . Pendant que les autres puissances sempressaient d'oc- 
cuper le terrain judiciaire ow allaient se livrer toutes les luttes futures 
pour la prépondérance en Egypte, \a France s'occupait a se rétracer a 
elle-méme les souvenirs glorieux de l’époque lointaine oi elle obte- 
nait, au moyen de capitulations, une influence sans rivale en Orient, 
et od tout le monde était obligé de se couvrir de son pavillon pour 
faire le commerce dans le Lévant.’ 

* «Revue des Deux Mondes,’ November 15, 1880, p. 279 sq. ® Thid. p. 280. 
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Finally, M. Charmes asks', ‘Croirait-on que tous les magistrats 
envoyés en Fgypte ont été immédiatement rayés des cadres de 
notre magistrature, et prévenus quils n’y auraient plus d’avenir ? 
N'était-ce pas se condamner a n’exercer aucune action sur eux?’ The 
rest of the article is taken up with proposals for destroying the 
independence of the International Tribunals. The Parquet of 
Egyptian law-ofticers was to be enormously strengthened and a 
Conseil d’ Hat, a Tribunal des Conflits, and a Cour de Cassation were to 
complete the legal panoply of the State. The ‘State’ in question 
being at the time in the leading-strings of the Dual Control, would 
of course have been infinitely more amenable to ‘ permeation’ by 
France than an independent Court which retained feelings of public 
duty or personal honour. 

An International Committee of Judicial Reform met at Cairo in 
1880, and considered suggestions of the discordant character to 
which we have alluded. Amongst other schemes they debated, and 
rejected, a plan of reorganization submitted by the Government of 
Riaz Pasha. Nubar's banishment from Egypt at the time had per- 
mitted the French element to gain head, and the Government had 
been induced to father suggestions almost identical with those 
made by M. Gabriel Charmes. Every alteration or modification 
therein contained bore a French character. Native Judges were to 
be appointed in much larger numbers, and the new edifice of law 
was to be crowned by a Cour des Conflits composed of native 
Judges and a native Minister of Justice, each to be nominated and 
dismissed by the Egyptian Government. On this project we com- 
mented as follows in March 1883: ‘The introduction of a control- 
ling administrative element would place judicial independence in 
Egypt at the merey of the Government. Thus, the European 
Power which has for the time most influence with the Egyptian 
Ministry may, through them, control the Courts of law. Nothing 
but the independence of the Tribunals in the days of the Dual 
Control prevented France from holding this position *, 

When Europe is sufficiently unanimous as to what is to be done 
with Egypt, the sittings of the Judicial Reform Committee will 
probably be resumed. But the French difficulty will meet them 
again on the threshold of their labours. The extension to the 
whole population of the country of that French law which now 
bears hardly even upon non-French Europeans would be, not 
only iniquitous but, in the long run, impracticable. But as 
almost any settlement of Egyptian affairs which can at present 
be contemplated must be characterized by the transfer to France 
of England’s position on the Nile, the course which we have 

* «Revue des Deux Mondes,’ ibid. p. 284. * ‘National Review,’ March 1883, p. 122. 
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styled iniquitous and impracticable will not improbably be 
adopted, however certain its ultimate failure. It is with mixed 
feelings of contempt for his own country and for ‘civilized’ 
Europe and of pity for the poor Arab justiciables of the 
harsh and crabbed law of France that those Englishmen, who 
belong to no political party, will look on. Were the political 
stumbling-blocks removed, it would be easy enough to sketch out 
a legal system which should further the real interest of the 
whole population of Egypt. We have our own Anglo-Indian 
Codes as examples of what may be done for an inferior race by a 
superior, which establishes equality before the law as the first step 
on the path which will eventually lead to something like equality 
in civilization. In Egypt the exemption of foreigners from taxa- 
tion and the paramount claims of the foreign bondholders have 
probably had their day. Eventually the last vestiges of differen- 
tial rigits must disappear. In this case every argument for the 
maintenance of a purely exotic system of law will also disappear. 
The primitive life and occupations of the bulk of the inhabitants 
of Egypt may be regulated by judicial machinery much simpler 
than that of the French Codes. No exclusively French enact- 
ments should be retained, and every suitable prescription of 
Mohammedan law should be utilised as far as possible. Euro- 
peans must of course, for years to come, superintend and control 
the administration of any system of justice to be established in 
Egypt. But the new Tribunals should be xa/iona/ as far as possible, 
not administrative departments on the French, but independent 
organizations on the English plan. At Cairo there should be a 
Court of Appeal having appellate jurisdiction from all inferior 
Courts, and, also, complete original jurisdiction for the purpose of 
rehearing any case. The capital town of every province should 
have a Provincial Court of First Instance, and should exercise the 
jurisdiction now possessed (1) by the International Tribunals of 
First Instance, (2) by the chief Cadi in the Me/kemeh, and (3) in 
fiseal and criminal cases by the Mudir and Mamur of each province. 
Religious and ceremonial questions affecting Mohammedans should 
be decided by the native Judges of the Provincial and Appeal 
Courts respectively, sitting as a native Chamber in each case. 
To each Provincial Court should be attached standing Counsel, of 
approved character, specially charged to conduct or watch all 
actions between the fe//ahin and the village usurers, for the purpose 
of assisting the legal ignorance of the former, which is almost 
complete. The third and last rank in the judicial hierarchy 
should be oceupied by District or Police Courts, for the decision 
of petty cases of all kinds. These Courts should take over the 
Bb2 
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present jurisdiction of the inferior Cadis and the Sheikhs-el-beled 
or village headmen. A single Judge should sit in each District 
Court, and should, in the majority of cases, be a European. In 
the superior Courts the European Judges should «retain their 
standing majority, but every effort should be made to train up 
an eflicient staff of native Judges. The cost of so many European 
Judges, if good men are to be invited and retained, will of course 
be heavy; but at the day in which we may hope to see the plan 
realized, we shall probably have to deal with an Egypt which 
no longer sends three-fifths of its annual budget te creditors in 
London, Paris, and Berlin. 

Much may be done towards familiarizing the fe//ahin with the 
new jurisdiction and for their general protection, by prescribing the 
forms in which the most usual operations of law are carried out. 
The Franco-Egyptian legal documents now in vogue are composed, 
like their prototypes in France, after the manner of works of imagi- 
nation. The French draftsman of a lease, contract, or deed of settle- 
ment takes an intellectual but inconvenient pride in referring to the 
same matter in the same document by twenty different names or 
descriptions. This procedure, exasperating as it is to the non- 
French European, is legal death to the Arab. In the larger and better 
times for which we hope, short printed forms should be framed in 
Arabic and one European language of (1) Contracts of Sale or Lease, 
(2) Mortgages, (3) Bills of Sale. Under the present régime the Arab 
Sened, which is a mere memorandum of personal debt, is often doctored 
by European creditors into the shape of a Bill payable to order, 
without the knowledge of the Arab debtor. Supplies of the new 
forms should be issued by authority to the offices of each Court and 
sold at a fixed price. Any document purporting to come under one 
or other of the preceding heads, but substantially differing from the 
form prescribed, should be treated as void in law. Lastly, the legal 
practitioners and the clerica] statf of the Courts should undergo a 
thorough reform with regard to their qualifications, admission, 
discipline, and dismissal. 

Few men who are acquainted with the subject would deny that 
these are the leading features of any judicial reform to be under- 
taken in the general interests of Egypt. That the sketch is, 
under existing circumstances, of academic if of any interest, we are 
ourselves painfully aware. But we shall be satisfied if we have 
convinced even one unthinking partisan of the ‘ civilizing mission’ 
of France that to tighten her legal grasp on Egypt would be to 


inflict a new plague on that unhappy country. 
HAro_p A. Perry. 


















THE NEW FRENCH DIVORCE ACT. 


: ow history of divorce in France is short and simple. Repudi- 

ated by the Roman Catholic Church, it was not legally recog- 
nised under the Old Monarchy; and it was the legislators of the 
Revolution, hostile to any clerical interference in civil government, 
who first introduced divorce into French law. The new theory 
was that marriage was to take its place in civil law as a contract 
dependent like other contracts on the consent of the parties, and as 
such revocable by consent. The law of 1792 in its enumeration 
of the other grounds of divorce comprised insanity, desertion, absence, 
emigration, and incompatibility of temper on the allegation of 
either party. Like other civil contracts it could furthermore be 
rescinded without judicial intervention, though not without certain 
private formalities to be performed within the family. Even these 
formalities were almost all removed by two subsequent decrees, but 
these were soon repealed, and the law of 1792 remained alone in 
force until the framers of the Civil Code remodelled and systematised 
the law of divorce with the moderation that characterised their 
work. They sought by a middle course to avoid thwarting the con- 
victions either of the votaries of extreme freedom or of the votaries 
of indissolubility of marriage. Thus, on the one hand they allowed 
mutual consent to stand as a ground of divorce to satisfy the 
former, but they surrounded its operation with stringent con- 
ditions and safeguards to satisfy the latter. They also revived 
judicial separation for those who objected to divorce on religious 
grounds. 

On the restoration of the Bourbons Roman Catholicism again 
became the national religion’, and one of the first changes made by 
the new rulers of France to undo the work of the French Revolu- 
tion was the repeal of the Title of the Civil Code on Divorce, which 
had been in operation since the 31st March, 1803. This was done 
by a law of the 8th May, 1816, and from then to 1884 the only 
legal remedy for aggrieved consorts was judicial separation *. 


* Art. 6 of the Chart of 1814. 
_" Several fruitless attempts were made on the accession of Louis Philippe to revive 
(divorcee, viz. in 1831, 1832, 1833, and 1834, and the measure was persistently adopted by 
the Chamber of Deputies, but on all four oceasions was thrown out by the Peers. 
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The movement in favour of the revival of divorcee which resulted 
in the adoption of the present law was begun by M. Naquet, to 
whose indomitable energy its adoption may in the main be aseribed. 
He submitted his first proposal for the restoration of divorce in 
1876, when the Republic was not as firmly on its feet as it is at 
present, and it simply met with ridicule as the proposal of a 
monomaniac. However, it was not feasible as then submitted 
by him, for it outstripped the original law of the Revolution 
in the latitude left by it to consorts in the dissolution of the 
marriage-tie. In 1878 he modified his proposal to better suit the 
spirit of the French people and confined his Bill to a revival of the 
suppressed Title of the Civil Code. The general Bill Committee 
however threw it out as inopportune. In 1879 the Bill was 
first taken seriously into consideration, and a special Committee 
was appointed to deai with it, which concluded in its favour, 
but the measure was thrown out by the Chamber. In December, 
1881, the measure was once more brought forward, and at 
length in 1882 M. Naquet secured a triumph in the lower House. 
Two years afterwards the Bill was adopted by the Senate with 
certain restrictions, and it was finally passed by the Chamber 
as adopted in the Senate, and promulgated on the 27th July, 
1884. 

Though the law of the 29th July, 1884, is in form a revival 
of the old Title of the Civil Code, several of the old provisions 
have been modified in essential particulars. Thus the original 
Title only allowed adultery of the husband as a ground of divorce 
where he had kept his concubine in the marital habitation, and 
recognised mutual consent, with the formalities above referred to. 
The new Act has maintained the repeal of 1816 as regards this 
ground, so ‘that divorce by mutual consent no longer figures in the 
French Code, and places husband and wife on the same footing 
as regards adultery. The old Title also forbade the subsequent 
marriage of the divorced parties with each other (Art. 295). The 
new Article forbids their re-marriage with each other only where 
one or the other party has subsequently to the divoree contracted 
a fresh marriage followed by a second divorcee. A second divorce 
of the same parties also is forbidden, except on the ground of a 
condemnation to severe criminal punishment. 

When divoree was abolished. in 1816 judicial separation was left 
standing for all grounds but mutual consent. One of the Articles 
relating to judicial separation provided that where separation was 
granted for adultery on the part of the wife the judgment pro- 
nouncing the separation might condemn her to imprisonment for 
from three months to two years, with power on the part of the 
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husband to liberate her by taking her back. This ridiculous 
provision has been repealed by the new Act. 

Lastly, the new law has introduced a new principle into the 
Civil Code as regards judicial separation. Under the old Title 
judicial separation was an alternative for divorce. Under the 
new Act it can be converted into divorce on the application of 
either of the parties after the lapse of three years from the judg- 
ment of separation, which can thus become a preliminary step to 
divoree. 

Title VI of the Civil Code as it now stands is divided into four 
Chapters. 

Chapter I deals with grounds of divorce, Chapter II with proce- 
dure relating to it, Chapter III with its effects, and Chapter IV 
with judicial separation. 

The grounds for divorce enumerated in Chapter I are set forth 
as follows :— 

Art. 229. The husband may apply for divorcee on the ground of 
adultery on the part of his wife. 

Art. 230. The wife may apply for divorce on the ground of 
adultery on the part of her husband. 

Art. 231. Either consort may apply for divorce on the ground of 
serious violence, cruelty’, or injuries? on the part of the other. 

Art. 232. The condemnation of one of the consorts to grave 
criminal punishment is a ground of divorce at the instance of the 
other. 

Art 230 is a remarkable innovation. The simple fact of adultery 
on the part of the husband is a ground of divorcee. The Court does 
not require to find circumstances of particular hardship and aggra- 
vation, but must be satisfied with the bare proof of the fact of 
adultery. As the law does not distinguish between husband and 
wife, the mode of proof must be the same, and criminal correspond- 
ence will be held to be evidence against the husband, as hitherto 
held against the wife ®. 

The effeets of the adoption of this provision it is hard to foresee, 
but in all probability it will be long before French women will 
resort to the scandal of a divorce on the ground of the husband's 
adultery, unless the circumstances are beyond endurance. The 
Article itself is unquestionably a righteous one, and any distinction 
in the law between husband and wife in this respect would have 
been a travesty of the Article of the Civil Code which, laying down 


' Sévices (seevitia). 
* «Injury ’ is not the exact equivalent of injure, which means both injury and insult. 
It is not quite so strony as the former, while stronger than the latter, 
Appeal Court, Bordeaux, 27 Feb. 1807. 
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their duties, says : ‘ Husband and wife owe each other mutual fidelity, 
help, and succour '.’ 

In Article 231 the word ‘serious’ or ‘grave, which by French 
grammatical construction follows ‘ violence, cruelty and injuries, 
can apply to all three. 

Serious injuries (/”jures graves) is a very elastic expression, and 
leaves great latitude to the Court. 

In Belgium, where the old Title of the Civil Code has remained 
in force, the Courts hold desertion by either husband or wife, 
coupled with circumstances indicating the persistent intent without 
a sufficient motive of not returning to the conjugal habitation, to be 
a serious injury, and as such a ground of divorce *. The petitioner's 
bad conduct however would be a sufficient motive for abandoning 
the conjugal habitation, and divorce would not be granted on the 
ground of an injury where this circumstance existed *. 

Without actual infidelity Belgian Courts have also held that 
highly imprudent conduct is a grave injury and therefore a ground 
of divorce *. In the case in question however the husband was the 
petitioner. As the policy of the new French Act is to place husband 
and wife on the same footing in all respects as regards divoree, the 
French Courts will no doubt be able to consider certain aggravated 
circumstances of a similar kind as a ground of divorce. 

The following passage from the judgment of a Belgian Court 
will show the spirit of the decision : ‘Whereas the violation of the 
conjugal duties does not consist solely on the part of the wife in 
acts of infidelity; that this kind of injury of quite exceptional 
gravity is provided for in Art. 229 of the Civil Code; that Art. 
231 has quite a different bearing; that it relates to imprudent 
conduct, to compromising /égérefés, to disregarding of the rules of 
propriety, of even the prejudices of the social circle to which the 
husband and wife belong; that the domestic honour on which 
marriage reposes, as the legislature has understood it, implies real 
virtue and an appearance in accordance with reality; that it is not 
sufficient for the wife to observe the duties of fidelity, if by the 
anomaly of her conduct and the strangeness of her acts she affords 
scope for public scandal ; that a wife, truly anxious to maintain the 
respect she owes to herself and to her husband, acts outwardly in 
harmony with the purity of her intentions ;’ &c. 

Habitual drunkenness may also, according to the gravity of the 
circumstances, be deemed a sufficient injury as a ground of divorce ’®. 


’ Art. 212. ? Trib. Langres, 13 Aug. 1884; Trib. Verviers, 5 Feb. 1879. 

* Trib, Verviers, 5 Feb. 1879 ; Appeal Court, Brussels, 29 May, 1874. 

* Trib. Auxerre, 3 May, 1881. 

* Appeal Court, Brussels, ro Aug. 1868; Trib. Verviers, 14 June, 1880; Cass. B., 
22 June, 1882. 
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Malicious libels of a notorious and outrageous character’, 
scandalous conduct generally of the husband*, and any other 
grave misconduct which in the opinion of the Court is such as to 
render reconciliation impossible, are sufficient injuries to support a 
petition for divorce. 

Grave criminal penalties inflicted on either husband or wife are 
by Art. 232 a ground of divorce for the other. The penalties in 
question are death, penal servitude (temporary or for life), trans- 
portation, and imprisonment for not less than five years with or 
without labour *. 

Chapter II, which forms the bulk of the Act (Articles 234 to 274), 
deals with procedure. It is divided into three sections: Seetion 1 
on formalities, section 2 on provisional measures, and section 3 on 
grounds for rejecting the petition. 

The procedure in case of judicial separation is the ordinary 
procedure in civil cases. 

The policy of the framers of the old law en divorce, which, as before 
stated, has been re-enacted with a few more or less important 
changes, was by a special and slow procedure to deter petitioners 
from proceeding, and afford the parties sufficient time for refleetion 
and reconciliation. 

Thus, only the judgment is delivered in public. the rest of the 
procedure being carried on with closed doors. The petitioner must 
present his petition with documentary evidence in person. The 
judge initials all documents, and makes any observations to the 
petitioner he thinks right (Art. 237). The parties are then 
summoned to appear at a date fixed by the judge. when he 
endeavours to reconcile them (Art. 239). If he does not succeed 
he reports to the tribunal, and sends the documentary evidence to 
the public prosecutor. Within three days the tribunal, after re- 
ceiving the opinion of the latter, grants leave to serve notice or 
refuses to grant such leave for a period not exceeding twenty days 
(Art. 240). Notice having been served, the petitioner appears in 
persor and, assisted by counsel, sets forth the grounds of the 
petition and names the witnesses to be produced (Art. 242); the 
respondent replies and names counter-witnesses (Art. 243). and 
minutes are drawn up and signed by the parties (Art. 244). 

A public hearing is then appointed, and the grounds why judg- 
ment should not be delivered are at this hearing admitted or 
rejected. If they are admitted, the petition is dismissed. If not, 

' Appeal Court, Dijon, 30 Pluvidse, year 8; Appeal Court, Libge, 27 Jan. 1864. 
* Trib, Brussels, 22 Apr. 1876. 
’ These punishments, technically called ‘ peines afflictives et infamantes, embrace the 


following separate penalties: 1. mort; 2. travaux foreés A perpétuite ; 3. déportation ; 
4. travaux foreés A temps; §. réclusion ; 6, détention. 
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the petition is allowed and the case continues. This step is 
followed by a judgment ordering an examination of witnesses 
(Art. 247 ef aeq.). 

The depositions of witnesses are made with closed doors in 
presence of the parties (Art. 253), minuted and signed (Art. 255), and 
judgment is delivered at a public hearing, the date of which is fixed 
in due course by the tribunal. 

Where the ground of the petition is ‘grave violence, cruelty, or 
injuries, the Court may suspend final judgment for a year, during 
which the parties are judicially separated, to afford them time for 
reconciliation (Arts. 260 and 261). 

Where the ground is condemnation to severe criminal punish- 
ment, the procedure is simple and expeditious, presentment of a 
certified copy of the final sentence being the only evidence required 
(Art. 261). 

Just as the policy of the law is to lengthen the proceedings in 
first instance, it is its policy to expedite them on appeal. Therefore 
the appeal is dealt with as a matter of urgency, and the period for 
appeal has been reduced by the new Act from three to two months 
for appeal to the Court of Appeal, and to the same period for 
appeal frem there to the Court of Cassation. 

The actual dissolution of the marriage takes place before the 
registrar of births, deaths and marriages, whose registration of the 
judgment within two months after it has become final is the last act 
of procedure. 

The provisional custody of the children is granted to petitioner, 
respondent or others, as the family or the public prosecutor may 
think in their interest, at the diseretion of the Court (Art. 267). 

The Court may also fix a place of residence for the wife pending 
proceedings, and order sufficient alimony to be paid her by her 
husband. 

Lastly, reconciliation is an answer to proceedings in all their 
stages as well as before their commencement, and on_ proof 
thereof, if denied by the petitioner, the cause is annulled (Arts. 
272-4). 

The mere cohabitation of the husband and wife after knowledge 
of the adultery without other circumstances implying pardon by 
the aggrieved party, however, is not sufficient evidence of reconcili- 
ation. What the Court asks for is outward marks of peace, union, 
and agreement affording a reasonable presumption of real reconcilia- 
tion'. Cohabitation of a lengthened character, for instance for a 
year, after discovery of the adultery *, raises such a presumption. 


' Trib. Bordeaux, 9 fractidor, year xii; Cass. 4 April, 1808. 
? Appeal Court, Riom, 18 nivése, year xii. 
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Connivanee and collusion are not mentioned in Chapter II under 
the defences, and the Courts of Belgium do not recognise them as 
such '. 

Chapter III deals with the effects of divorce. Subsequent 
marriage, followed by divorcee, is a bar to intermarriage of the 
original parties, and after their intermarriage no fresh petition 
on their part can be presented except where one of the parties has 
been condemned to severe criminal punishment after the re- 
marriage (Art. 295). 

The wife moreover, assimilated to the widow, cannot marry until 
ten months have expired from the date of the dissolution of the 
marriage (Art. 296), nor can the guilty party intermarry with the 
accomplice in adultery (Art. 298). 

This provision looks as unworkable as it is reprehensible, seeing 
that the accomplice does not figure in the action, and by French 
law a judgment is only executory for the parties against whom 
it is delivered. To prove the complicity it will be necessary to 
try the issue separately, or to produce a criminal sentence rendered 
by virtue of the Penal Code which makes adultery an indictable 
offence against both offenders *. 

As regards the property of the parties, the successful petitioner 
retains all ante-nuptial and post-nuptial gifts or rights of property, 
and the respondent loses any such gifts or rights of property, and 
may be condemned to provide alimony where necessary to the 
extent of a third of his or her property (Arts. 299, 300, 301). 

The final custody of the children falls, unless otherwise provided 
by the tribunal, to the petitioner ; the tribunal may in fact entrust 
it to the respondent or a third person under the respective supervision 
of father and mother, who must contribute to the support of their 
children in the proportion of their means (Arts. 302 and 303). 

The dissolution of marriage by divorce, unlike its dissolution by 
death, leaves all matrimonial compacts and stipulations as to the 
children of the marriage in connection with property intact, and at 
the death of the divorced parents the children of the marriage 
succeed to their property as if the matrimonial bond had never 
been severed (Art. 304). 

Chapter IV treats of judicial separation which can only be granted 
where a petition for divorce lies. Judicial separation by consent is 
therefore impossible. 

' «Le mari est recevable \ demander le divorce pour cause d’adult?re de la femme alors 
méme qu'il aurait établi dans le domicile conjugal un état de choses facilitant les rela- 
tions coupables de sa femme. Le législateur a spécifié les fins de non-recevoir qui peuvent 
étre opposées A l'action en divorce pour cause déterminée, et il n'a pas rangé parmi elles 
la cireonstance que le mari aurait connu ou toléré les relations coupables de sa femme ' 


(Cours de Bruxelles, 17 Feb. 1881) 
* Vide p. 364. 
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Under the new Act, as has already been pointed out, judicial 
separation can after three years be converted into divoree at the 
instance of either party, and is not hampered by any special pro- 
cedure. 

It will have been observed that there are several important and even 
striking differences between the French and the English Divorce 
Acts. 

I need not dwell on such strongly defined distinctions as the 
grounds of divorcee. The following parallel table will bring them 
out more clearly than a mere recapitulation :— 


Frencu Law. ENGLisu Law. 
Adultery of the wife. Idem. 
Adultery of the husband. Adultery, with incest, bigamy, or 
cruelty. 


Violence or cruelty of either Cruelty with adultery. 
husband or wife. 
Injuries of either husband or wife. Unnatural crime; rape; deser- 
tion with adultery. 
Asevere criminal sentence against 
either husband or wife. 


The main and essential principle of the French law of divorce, 
the foundation on which its jurisprudence will be built up as it has 
been in Belgium, is found in Art. 272: ‘ The action is extinguished 
by reconciliation of the husband and wife either after the acts for 
which it might have lain or after the presentment of the petition.’ 

On reconciliation, which must be distinguished from condonation, 
intent entering more into the nature of the latter than of the former, 
hinges the whole equity of the Act. Where reconciliation has been 
possible the Act will not intervene ; where reconciliation is impossible 
it will be operative. By this touchstone it will test all demands 
for divorce within the preseribed limits. 

Connivance, collusion, and adultery of the petitioner, as we have 
seen, are not defences in French law. 

English law requires those who seek justice to come to her with 
clean hands. 

This principle, derived from the glorious maxims of English 
Equity and so lofty in the sentiment which dictates it, is not recog- 
nised in matter-of-fact French law, and the new Act by specifying 
the only defence admissible, viz. reconciliation, has forbidden any 
exception to the existing rule. 

It is questionable whether this high and noble principle is well 
adapted for the law of divorce, the object of which is to dissolve 
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a tie which has missed its purpose, the object of which has been de- 
feated. To prove that the petitioner has been guilty himself or 
herself of the offence with which he or she charges the respondent 
is a poor reason for keeping the marriage unbroken, and the 
ideal act would distinguish between counter-proof for upsetting 
the petition and counter-proof in self-vindication. However, this 
opens up the whole question of what are admissible grounds of 
(livorce. 

One very great distinction between the English and French law 
of divoree arises from the fact that precedents have no binding 
force in French law, though not infrequently invoked, recom- 
mended, and insisted upon by Counsel, and often followed by the 
Court as embodying previous experience in similar cases, some- 
times perhaps as much for convenience’ sake as for aught else. 
The consequence of this difference between the systems of the two 
countries is, that greater latitude is left to the French Court 
than might be left to the English Court in finding for instance 
sufficient cruelty, violence, and injuries, a latitude which may 
restrain the granting of decrees to within what many who are 
averse to facilities for divorce will consider reasonable limits. The 
English Courts require violence to be cruel and cruelty to amount 
to causing bodily fear, and do not recognise ‘injuries’ generally as 
grounds of divorce. French law, on the other hand, treats each of 
these grounds individually as sufficient, but the Courts will judge 
according to the possibilities of reconciliation and not on bare 
proof of the facts; so that the same facts may in one instance 
be admitted as sufficient, and in another case be held insufficient. 
They will judge moreover according to the rank in society of the 
parties, to the antecedent conduct of both, the general character of 
one or the other, and precedent judgments will be no guide to 
subsequent ones. 

Another essential difference between the French and English 
systems resides in the different positions in litigation under the 
two acts of the accomplice in adultery. 

Our own law in this respect is in need of reform, though it is not 
the French law which ought to serve as the model in this respect. 

English law recognises a tort in the relations of the accomplice 
with the respondent, and holds him liable for damages to the injured 
husband. Art. 1382 of the Civil Code says, ‘ Tout fait queleonque 
de l'homme, qui cause a autrui un dommage, oblige celui par la 
faute duquel il est arrivé, a le réparer, but the divorce law does 
not mention the accomplice, and no attempt is likely to be made 
to render the accomplice liable under the above-quoted Article. 
The accomplice however is not let off by French law scotfree, 
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though it may not mulet him in damages. The Divorce Act has 
not repealed the provisions of the Penal Code, which draws broad 
distinctions between the guilty according to their sex. Adultery 
being a penal offence, the accomplice is an accessory to a penal 
offence. 

By Art. 337 of the Penal Code the wife convicted of adultery is 
liable to imprisonment for a period of not less than three months 
and not exceeding two years, power being given to the husband to 
arrest the course of the punishment by taking back the culprit. 

There is no such penalty for the husband, and to be faithful to 
the spirit of the new Act the legislature will have to amend this 
state of the law. The husband however who keeps a concubine 
in the conjugal habitation is liable to a fine of from 100 francs to 
2000 frances, that is £4 to £80 (Art. 339). 

The accessory of the wife in adultery is liable to these two 
penalties of imprisonment and a fine combined. The only evi- 
dence admitted, however, is fagrant délit and that derived from 
letters and other writings of the accused. 

Another difference between English and French law as regards 
the position of the co-respondent is, that whereas in England his 
marriage with the respondent is a sort of reparation to society 
expected of him by English morals, French law forbids marriage 
between the respondent and the accomplice, a provision on a level 
with the superannuated vindictive provisions of the Penal Code 
to which reference has been made above, and on which as we 
have seen its enforcement is dependent. 

It is seen that though the new French Divorce Act has its short- 
comings, it has certain provisions which our own reformers might 
study with profit. Our own law, like too much of our statutory 
law, is a mere string of detailed fragments, without any governing 
principle or motive, but that probably of its authors to push it 
through parliament by concessions to conflicting prejudices in the 
interest of some momentary object, and regardless of any relation 

to general legal policy. 


THoMAS BARCLAY. 


























LORD CAIRNS. 


HE sense of loss which the death of Earl Cairns has impressed 
upon the Bar ought not to pass without expression. I may 
be pardoned for wishing that the Editor had cast this duty on 
some one better able than I may be to pourtray the pervading sen- 
timent without the intrusion of any merely individual estimate. 
The difficulty is happily lessened in this case by the universal 
conviction that a great personality has vanishvd and left a void 
which will not easily be filled. The later years of Lord Cairns’ 
activity, it is true, were devoted more to political than judicial 
duties, but whatever the lay world may do, lawyers will not suffer 
the fame of the Judge to be overshadowed by the reputation of the 
Statesman. 

Lord Cairns, first as Lord Justice and afterwards as Lord Chan- 
eellor, sat upon the Bench for a time which, though far short of the 
tenure of some of his famous predecessors, was long enough to 
establish his title to a place in the roll of our most distinguished 
judges. It sounds like a truism to say of a great judge that he 
was eminently judicial, and yet there have been judges, and very 
great judges, in whose honour almost every epithet of laudation 
would be chosen before this characteristic word. It was not so 
with Lord Cairns; and the barrister who recalls the time when he 
used to practise before him will instinctively dwell on the essen- 
tially judicial quality of his mind as the foundation of the con- 
fidence that was always reposed in him. In mere logical acumen 
others may have equalled though few surpassed him. In that 
largeness of view which alone brings the world of law into touch 
with the world of business Lord Cairns was never wanting. And 
his great distinction was, that in him these two qualities of acute- 
ness and breadth, which have so often been found antagonistic, were 
balanced more happily perhaps than in any but a very few of his 
most brilliant predecessors. 

There was a singularly convincing power in his judgments. 
They not only settled the law, but set minds at rest by the enuncia- 
tion of broad views which commanded universal assent. Who does 
not remember how long and how tangled seemed the controversy 
as to the relative rights and obligations of Railway Companies 
and their Debenture Holders? Yet from the day when Lord 
Cairns’ judgment in Gardner v. London, Chatham and Dover Railway 
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Company was pronounced, the dispute was not merely ended, but 
men whose views had previously been wide as the poles asunder, 
were almost instantly satisfied that the true and right solution 
had been found. In another contest of grave importance to 
the Railway world—the Vibration Case in the House of Lords— 
Lord Cairns for once failed to convince his colleagues, but it is 
not the less a signal illustration of the combined grasp and exac- 
titude of his mind. The peculiarity of that case is, that although 
unfortunately—if it is permitted to regret a decision of the House 
of Lords—Lord Cairns was left in a minority, it is to his cogent 
reasoning that the mind first reverts when Brand v. Hammersmith 
Railway Company is mentioned. Even those who are least dissatis- 
tied with the conclusion to which the Lords, however reluctantly, felt 
compelled to come, have never failed to acknowledge the masterly 
foree with which Lord Cairns discussed the question. Illustrations 
without number might easily be given and all would be found 
pointing to that nicely adjusted balance of judicial qualities which 
one always looks for on the Bench, and which in Lord Cairns was 
not looked for in vain. 

Nor was it only in his decisions that the judicial mind dis- 
played itself. A judge’s function is to hear and decide, and, 
from the point of view of the Bar at any rate, a judge who 
knows how to hear is quite as highly prized as one whose 
strength consists exclusively in his capacity to decide. Lord 
Cairns was equally great in both. To hear well means for a judge 
to get the greatest amount of aid which can be got from the argu- 
ments of counsel, and at the same time to check effectually the 
waste of time upon ingenious sophistry. Few judges ever com- 
bined these ends more satisfactorily than Lord Cairns. No one 
ever complained of him that he was too reticent or too outspoken. 
If he never kept Counsel in the dark as to what was passing in his 
mind (as, if tradition may be relied on, was the fashion of some 
judges of old), or silenced them with contradictions (as other ancient 
dignitaries are reported occasionally to have done), he knew well 
how to curtail an argument in which a fallacy was veiled in peri- 
phrastic amplitude of language. Without a trace of assertion he 
would cut short the flow of sophistry with a grave question 
whether the argument did not come to this or that, and then 
would follow a terribly accurate paraphrase so unmistakeably 
clear as to close once for all any further contention on the point. 
And yet with all this power of criticism and irony he was patient 
beyond most; a virtue not to be lightly esteemed in any, and, 
unlike other virtues, most difficult of all to minds as strong and 
clear as his. 
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The same insistence upon candour and directness which he 
manifested as a judge had marked his successful career at the Bar. 
He could be subtle enough when refined distinctions were called 
for, but no one ever knew him to condescend to the crafty and 
evasive ingenuity of the mere tactician. He was an advocate 
without guile, and when called upon to assume judicial office 
he had nothing to unlearn. 

From another aspect lawyers will long recall his memory. He 
largely shared in all that has been done and attempted for the 
amelioration of the law. Three great efforts have chiefly charac- 
terised the reforms of our generation. One has thus far almost 
entirely failed—two have produced abundant fruits, and promise 
more. In all of them Lord Cairns was a prominent actor. The 
failure was the attempt to simplify the title to land by a universal 
system of registration, and it failed, as many other like attempts 
have done, because it was in advance of the times. Three things 
were needed for real success. First, there must be a perfect 
survey of the whole country; secondly, every estate must be 
vested in some person with the powers of an absolute owner, 
reducing all derivative interests, as in the case of stock. to equitable 
rights ; and lastly, the State must compensate owners for the conse- 
quences of official errors. The survey did not exist ; opinion was 
not and is not even now fully ripe for the needful changes; and it 
casts no discredit on the efforts of Lord Cairns and those who worked 
in the same direction that complete suecess was not achieved. 

The second important reform of our times relates to a kindred 
matter. By successive legislation, to which Lord Cairns largely 
contributed, the facilities for dealing with settled estates have been 
enlarged to an extent which some have thought almost revolutionary, 
but nearly all admit to have been highly beneficial. 

And the last and greatest reform, that of our forensic machinery, 
has achieved a measure of success which, large as it is, must inevit- 
ably become still greater. It is pleasant to remember that we owe 
all that has been done in this matter to the hearty co-operation of 
the distinguished lawyers who successively occupied the Woolsack. 
On many not unimportant details Lord Cairns contended manfully 
with varying suecess for the opinions which he had formed, but he 
concurred with Lord Selborne in the determination not to allow a 
great work to be imperilled by inevitable differences of view on 
minor points. The slightest trace of personal jealousy, such as in 
former times has thwarted many a hopeful project of legal reform, 
would have left us still at the merey of our strange old dual system, 
with one set of Courts to establish rights which another set of 
Courts was appointed to destroy. Throughout the controversy it 
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was felt that it mattered little whether the one political party or the 
other was in power. By setting patriotism bef the thought of 
personal fame Lord Cairns gained more honour foe himself than if 
he had made it his chief object to attach his own name to the 
reconstruction of our system of Judicature. An example such as 
this is certain to live, and is as full of hope for the future as of 
satisfaction for the past. 

Mingling with regret there are none but noble memories asso- 
ciated with the name of Cairns. 

G. W. HemMina. 
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REVIEWS AND NOTICES. 


{Short notices do not necessarily exclude fuller review hereafter. | 


The proposed Codification of our Common Law, a Paper prepared at 
the request of the Committee of the Bar Association of the City 
of New York, appointed to oppose the measure. By James C. 
Carver. New York: Evening Post Printing Office. 1884. 
117 pp. 

Codification in the State of New York. By Rosert Lupitow Fowter. 
Second Edition. New York: Martin B. Brown. 1584. 69 pp. 


Ir is seventy years since Thibaut and Savigny marshalled the opposing 
hosts of learned Germany in the great contest as to the desirability of Codifi- 
cation, A similar debate now divides the jurists of New York, and it rages 
round a practical question. In accordance with a provision of the State Con- 
stitution, Mr. D, Dudley Field and others were appointed in 1847 and again in 
1857 as Commissioners to codify the whole law of the State. Of the five 
Codes prepared by these gentlemen, the Code of Civil Procedure, the Penal 
Code, and the Code of Penal Procedure have become law. The Civil Code 
has twice passed the Legislature, but has been vetoed on each occasion by the 
Governor. It has lately been again brought forward, and on gth April 
was read in the Assembly a second time by 62 votes to 35. The lawyers 
of the State are, it seems, as a body, opposed to the Code, indeed to any 
Code, and Mr. Carter’s pamphlet has been written at their request. Mr. 
Fowler writes on the other side, and his pamphlet has been widely circulated 
by a committee, which apparently represents the views of an important 
minority of the profession, as well as those of the lay public. Quite apart 
from the merits of Mr. Field’s Code, Mr. Fowler appears to us to have the 
best of the argument. He slays once more, secundum artem, many an 
objection to Codification which one might have supposed had long since 
been finally disposed of. The relation of a Code to the Common Law is well 
described in the following passage: ‘What the lawyer does in his daily 
practice, the codifier does on a larger scale; both seek for the law in the 
reports, but in the reports unfortunately burdened with the scholia of the 
text-writers and with the wearisome utterance of many a commonplace or 
undiscriminating official. When the codifier has found these laws he lodges 
them between single covers, that common people, and not logicians and 
experts alone, may better apply them to the myriad, shifting phases of 
human affairs.’ T. E. H. 





Commentaries upon International Law. By the late Sir Rosert Puit- 
Limore, Bart., D.C.L., &e., &e. Vol. ILI. Third Edition, 
London ; Butterworths. 1885. 8vo. xxxi and 964 pp. 

Tue first edition of Sir Robert Phillimore’s Commentaries appeared in 

1854-61, the second in 1871-4. The publication of a third edition com- 

menced with the reissue of vol. i. in 1879. Vol. ii. followed in 1882; and 
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the lamented author was engaged upon vol. iii. at the time of his death in 
February last. His son informs us, in a short preface, that the alterations 
and additions, ‘which are not many,’ to this volume were ail made under 
the direction and with the approval of the author. The work has therefore 
assumed its final form; and is practically complete, since vol. iv. is a 
separate treatise upon Private International Law, or, as Sir Robert Philli- 
more preferred to describe this topic, upon ‘Comity.’ Of the ‘Commentaries,’ 
as a whole, it is unnecessary to say a word, The book is in the hands 
of every international lawyer, and has long been recognised as in many 
respects worthily representing the traditions of the College of Advocates, 
of which its author was one of the few surviving members. Volume iii, 
which deals with ‘ War’ anc ‘ Neutrality,’ derives additional value from the 
author's practical experience in the Prize Courts. The new edition of it 
has, generally speaking, been posted up to date, but so briefly as to 
correspond, almost page for page, with the edition of 1874. T. E. H. 





Constitutional Law viewed in relation ta Common Law and exemplified by 
Cases, By Hersert Broom, LL.D. Second Edition, by Grorce 
L. Denman. London: W. Maxwell & Son. 1885. 8vo. 1026 pages. 


Broom’s Constitutional Law presents a favourable specimen of an ob- 
jectionable kind of publication. 

The merits of the book are obvious. It contains a good deal of informa- 
tion not easily to be found in any other single work; the part of it which 
is written by Mr. Broom is, like all his writings, marked by a certain ease 
of style; there is moreover perceptible here, as elsewhere in Broom’s 
treatises, an effort to rise above the lower level of legal authorship. 

The objections to Broom’s Constitutional Law are quite equal to its 
merits. It is the production of a teacher who held no firm grasp on prin- 
ciples ; it is in its form merely a mass of notes on more or less leading cases. 
In such a book, doctrines of law are not offered to the reader in either 
of the two shapes in which alone they can be stated with Incidity. They 
are not traced out historically in accordance with their development, they 
are not laid down dogmatically in accordance with their logical relations. 
This habit of expounding different branches of law in the shapeless form (if 
the expression may be allowed) proper to a note-book is an error which, 
just because it has grown inveterate among English lawyers, needs stern 
correction. The original sin, moreover, committed by an author who pub- 
lishes a commonplace book instead of a treatise is greatly aggravated by 
the subsequent offence of an admirer who falls a victim to the fallacy of 
re-editing. We have not a word to say against the way in which Mr. 
Denman has done his work; what we do say is that he had far better 
have left the work alene. It is painful to anticipate the time when some 
five or six successive editors shall have overlaid Broom’s notes on Consti- 
tutional Law with layer after layer of accumulated and undigested cases. 
If any one wishes to see the effect of the manner of writing and re-editing 
which is the object of our censure, let him read Ca/vin’s Case with the 
notes on it, and then try to state in plain and short language what are the 
principles which govern the acquisition and loss of British nationality. The 
student who tries the experiment will find, we suspect, that the combined in- 
struction of two able lawyers has only darkened knowledge. A.V. D. 
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Leading Cases in Constitutional Law, briefly stated ; with Introduction and 
Notes. By Ernest C. Tuomas. Second Edition. London: Stevens 
& Haynes. 1885. 8vo. 123 pages. 


Thomas's Leading Cases in Constitutional Law is a small and unpreten- 
tious little book of a novel and valuable kind, 

It states in a terse form the gist of from sixty to seventy decisions on 
the law of the constitution, and these decisions are so arranged as to 
elucidate the guiding doctrines. We have never looked at a book 
which brought out more clearly the legal character of a subject which 
is often supposed to consist in the main of conventions. The ultimate 
value of Mr. Thomas’s work depends upon the accuracy with which he 
has given the effect of the different judgments which he summarises. On 
this vital point we can speak of his book, as far as we have been able to 
study it, in terms of high praise. It is hardly to be hoped that his little 
manual should be absolutely free from errors. He has for example, in 
common with writers of great authority, used language about Buron v. 
Denman which, if taken literally, would ascribe to that case the maintenance 
of a principle far wider than is necessary to support the judgment of the 
Court. But this isolated mistake is one of those exceptions which call the 
reader’s attention to the accuracy which all but invariably marks Mr. 
Thomas’s statement of the law. A.V. D. 





The Law of Mortgages of Real and Personal Property, including also the 
law of Pawn or Pledge and Collateral Securities, as determined by 
the Courts of England and the United States. By Cuanres T. 
Boone, LL.B., Author of ‘Law of Corporations,’ ‘ Real Property,’ 
&e. San Francisco: Sumner Whitney & Co. 1884. 


Untit recently, legal text-books have been of two sorts, the digest and 
the treatise. In the former, the writer tabulated the reported cases in as 
convenient a shape as his ingenuity could devise ; in the latter, he strove to 
embody the principles governing a certain branch of law with his own 
comments thereon, using the reported decisions to elucidate and exemplify 
the principles and to support his comments, or, when he believed the 
decisions erroneous, to illustrate the errors consequent on a misunder- 
standing of the same principles. This last sort of book had a value of its 
own, if it had a value at all; the first sort was worthless, except as a guide 
to the decisions themselves. Some years ago, however, certain authors, 
who lacked either the courage or the ability to write a treatise, believed 
that they could unite its merits to those of a digest by joining together 
somewhat hazy abstracts of the reported cases with an ‘and’ or a ‘ but,’ 
according as the cases differed from or agreed with each other, and by 
writing ‘ Treatise’ on the title-page of the book. Such works have become 
very common, at least in America. Ingenious as the scheme was, however, 
the result was still a digest and was nearly useless without a complete law 
library, as no careful lawyer ever quoted a case as authority without 
examining it at large. Under these circumstances it occurred to some 
clever man that the bulk of a digest might be greatly reduced by leaving 
out both the hazy abstracts and the connecting particles, substituting 
therefor a brief heading calling the reader’s attention to the matters in- 
volved in the decision, without much regard to what the decision really is. 

Boone on Mortgages is put together on this principle; it is true that the 
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islands of text in the sea of cases profess to contain statements of principles, 
but these statements are often so loose as to be misleading or valueless, 
For instance, in § 62 it is stated that mortgages have priority in order of 
record, whereas in some States the first mortgage has absolute priority if 
recorded within a certain fixed time. Again, in § 68 it is stated that a 
second mortgagee, taking with notice of a prior unrecorded mortgage, 
cannot gain priority by recording, but it is not stated whether the first 
mortgagee can proceed at law or is forced into equity; in fact, the rule 
varies in the several States. To offset these shortcomings, Mr. Boone has 
gathered into a volume six inches high, four inches wide, and an inch thick, 
all the cases bearing on mortgages, both of real and of personal property, 
and has so arranged them that they may be found with considerable ease. 
This is no light task. 

In England the courts of equity have, as Mr. Coote says, declared that a 
mortgage is intended as a mere pledge ; but it is difficult to believe without 
examination how far this doctrine has been carried in America by the 
genius of the people and, in some jurisdictions, by the fusion of law and 
equity. For instance, in many States the claim of the mortgagee is barred 
by the Statute of Limitations, whenever the Statute has run on the 
promissory note which the mortgage is given to secure, and the Supreme 
Court of the United States has said (Carpenter v. Longan, 16 Wallace, 
271): ‘The note and mortgage are inseparable ; the former as essential, the 
latter as an incident. An assignment of the note carries the mortgage with 
it, while an assignment of the latter alone is a nullity.’ In the case just 
quoted and in Union College v. Wheeler, 61 N. Y. 88, the Court was. called 
on to decide whether or not the assignee for value and in good faith of a 
mortgage and the note or bond which it was given to secure took it subject 
to equities existing against his assignor. The two Courts came to different 
conclusions, but their reasoning is equally interesting. In the first case the 
debt was evidenced by a negotiable promissory note, and the Court, after 
using the language above quoted, treated the mortgage as a chose in action 
negotiable by the law merchant. In Union College v. Wheeler, where the 
debt, according to the custom in New York, was evidenced by a non-nego- 
tiable bond, the Court held that the mortgage was a chose in action, that it 
was not negotiable by the law merchant, and that, therefore, the assignee 
took it subject to equities. Commissioner Dwight said, ‘The result is that 
the plaintiff in the present case (the assignee) takes subject to the rights of’ 
the holders of the prior equity ‘ by reason of the equities between them and 
Nott (the assignor), and without reference to any actual or even constructive 
notice of such equities as between’ them and the mortgagee. The notion 
that a mortgage is in any sense a conveyance of land the judge distinctly 
repudiated. Again, the doctrine of tacking has never found favour in 
America, but this is partly because the registry laws make the doctrine 
very rarely applicable, and partly because the mortgagee is not generally 
considered to acquire the legal title to the land. It has been held in a 
number of American cases that the purchaser for value and in good faith of 
a junior equity can, after notice of the prior equity, protect himself against 
it by getting in the legal title. 

To offset the ‘mitigations’ of the common law, just mentioned, in most 
of the New England States a mortgage may be foreclosed by a peaceable 
entry on the mortgaged premises, properly avouched, which foreclosure 
becomes absolute if the land is not redeemed within a short period. To 
most of these matters Mr. Boone refers in such a way as to call attention to 
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them ; of course, he cannot state them exhaustively. As a table of cases 
would have increased by half the size of the work, he has omitted it, but 
his index is good and full. 

Francis C. Lowe .i, Boston, Mass. 


Year Books of the Reign of King Edward the Third. Years XII and X1I1. 
Edited and Translated by Luke Owen Pixe, M.A., of Lincoln’s 
Inn, Barrister-at-Law. Published by the Authority of the Lords 
Commissioners of Her Majesty’s Treasury, under the Direction of 
the Master of the Rolls. London, 1885. exxxvii and 417 pp. 


3EFORE we speak of the inside of this book a word is due to its outside. 
Hitherto the volumes of the Rolls Series have come to us in a binding 
which, if ugly, was decent and serviceable. Now there isa change for the 
worse. The new dress is thoroughly bad and mean, and very quickly 
becomes shabby and dissolute. Something might indeed be said against 
putting all the members of this series into the same garb, for they present to 
us every grade of editorial workmanship, from the highly and conscientiously 
finished to the merely scamped. But, at any rate, Mr. Pike’s book deserves 
a better binding. It might be rash to say very much of so many-sided a 
work before it has been subjected to many different tests, but one may see 
at once that the Editor has brought to his task skill, and care, and patience. 
Undoubtedly it is the best specimen of a Year Book that we have. For the 
first time there has been a thorough collation of various manuscripts. 
Whether all the accessible materials have been used we cannot say. Manu- 
script Year Books are by no means very rare, and their disorderly state, 
the result of errors in binding and the like, makes necessary a prolonged 
search for the reports of any given year. For example, in the University 
Library at Cambridge there is a book which contains reports for the years 
immediately preceding and following that with which Mr. Pike has been 
concerned, but no cases from that year are to be found, at least in their 
proper chronological place. Throughout the greater part of his course the 
Editor has had before him four manuscripts, and the results of his collation 
of them are of great value. The language of the Year Books is so brief, so 
allusive, and sometimes to us moderns so obscure, that a variant which at 
first looks trivial may make all the difference between an intelligible and an 
unintelligible report. But this is not all, for contrary to general expecta- 
tion we sometimes find that two manuscripts will give two quite different 
versions of the same case, versions which will differ from each other much 
in the same manner as the report in the Law Times will differ from that in 
the Law Journal. It is stated by Bacon and Plowden, and has generally 
been believed, that the Year Books were the work of officers of the Court 
and bore the sanction of public authority. We may have to revise this as 
well as many other opinions if Mr. Pike in future volumes diligently dis- 
charges what he very rightly regards as his duty, that of noting ‘ every 
difference of reading that could in any way affect the sense.’ 

We must be thankful to him also for having seen, and indeed for having 
been the first to see, that in order to make a good edition of a Year Book 
one should when possible refer to the original records, the rolls of the 
Court. To those rolls he has gone, and thence he has brought us much that 
will help towards a comprehension of the arguments of counse] and judges. 
Whether in this matter again he has done all that could be done we cannot 
say; we very gladly learn that he is already engaged on the books of other 
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years which shall fill the strange unaccountable gap left by the old black- 
letter editions in the middle of Edward the Third’s reign, and we would 
have him to understand that much is expected of him, But already he has 
done much, fur more than has yet been done by any editor of Year Books, 
and the labour of finding and identifying cases in the voluminous records of 
this time is severe and wearisome. Still, it must be done. A Year Book 
illustrated by the records is the best material for the historian of English 
law. ‘To print the records of the fourteenth century at length is out of the 
question, On the other hand a Year Book is often very dumb to us, it 
leaves much to be understood that we cannot understand, its eteaeteras recall 
to us no common forms, when we have read the case we often wonder what 
it is all about. Here the record comes to our rescue ; it may be long and 
verbose, but it will be intelligible. On several occasions Mr. Pike has used 
the record to good purpose. References to Fitzherbert’s Abridgement and 
an index which is almost a digest are also things for which we must be 
grateful. In making this index and in verifying his own translation Mr, 
Pike has had the use of an English version and abridgements of some of 
the cases made by the late Serjeant Manning. In this he has, been 
fortunate, as all will say who know anything of the work of that learned 
lawyer: for the word ‘learned’ is here no mere courtesy; all serjeants at law 
may be learned in law ; Manning was learned in fact. Altogether even those 
who are cautious and duly impressed with the gravity of the occasion (a 
national edition of a Year Book is no light matter, but invites a searching 
criticism) will still have to confess that Mr. Pike has worked hard and well. 
The reports contained in this volume (they have never before been printed) 
are about of the average interest. They contain little to surprise us, and 
Fitzherbert has skimmed their cream. But several important doctrines are 
brought into clear prominence, and modern print and an English translation 
will enable even a professed student of the black-letter books (if any such 
there be) to comprehend some things which have hitherto been dim and 
unreal. Some of the more interesting cases are ably discussed and illus- 
trated from other sources in the Editor’s Introduction. The chief value 
however of that Introduction lies in a considerable contribution to the 
history of trial by jury. It deals rather with the thirteenth than with the 
fourteenth century, but we have not the heart to say that such good matter 
is out of place. Mr. Pike thinks that historians in general have erred as to 
the true relation of the jurata to the assisa and as to the exact meaning of 
the phrase assisa vertitur in juratam. Perhaps he has exaggerated a little 
the difference between himself and the best modern writers—Brunner, for 
example ; but undoubtedly he has made a very clear statement about a 
topic of no little importance, has shown in himself a good right to an 
opinion, and has put in evidence some records of the early part of the 
thirteenth century which are not the less valuable because they now find 
themselves in print for the first time. 


F. W. M. 





Das Edictum perpetunm. Ein Versuch zu dessen Wiederherstellung. Mit 
dem fiir vie Savigny-Stiftung ausgeschriebenen Preise gekront. Non 
Dr. Orro Lene , ord. Professor des Rémischen Rechts zu Kiel. 
Verlag von Bernhard Tauchnitz, Leipzig, 1883. 8vo. (Price 18 
marks.) 


Tr is remarkable that during the same year two books have been published 
aiming at a restoration of the two most important codilications of early 
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times, which through their incompleteness have for centuries instigated 
learned lawyers to reconstruct their contents. But whilst the work of 
Voigt on the Twelve Tables is the fruit of the private historical studies 
of its author, the origin of the work on the Edictum Perpetuum is due to 
a prize offered by the Royal Academy of Sciences of Bavaria, which has for 
its object the restoration of the formulae (actionis). 

The plan of the author however goes beyond this. Being convinced that 
a study of the commentaries on the Edict would not only advance our know- 
ledge of the formulae, but also that of the contents of the Edict in general, 
he aimed from the first at a restitution of the whole of the Edictum Per- 
petuum. He has attempted therefore to make clear the original reference 
of each fragment of the four great commentaries (in Justinian’s Digest) of 
Ulpian, Paulus, Gaius, and Julian to the Edict itself, and is thus enabled to 
give a complete palingenesis of these commentaries. In the special (second) 
part of the book, under the titles and rubries of the single edicts, all the 
fragments of the commentaries referring to the particular topic in question 
are quoted. 

On the other hand, the author has wisely abstained from restoring the 
formulae actionis where he could not base them on the contents of our 
sources. In opposition to Rudorff, he does not think that any reconstruction 
would be of value which was not founded on evidence supplied by the 
sources themselves. He has consequently resisted the temptation of framing 
a formula in cases in which only the edict granting the action has been 
stated, but nothing is added about the conception of the formula itself. 
For, as Lenel clearly shows, even in the few cases where the terms of the 
edict as well as those of the formula have been handed down to us, the 
latter are not quite in accordance with the former. 

With these limitations, however, the author thinks the attempt to search 
for the terms of the formula a useful undertaking: a task which he tries to 
fulfil whilst dealing with the contents of the single edicts. 

The book itself consists of an introduction and two parts. Part I (pp. 1-38) 
explains the system of the Edict in four chapters. Chapter I sets out the 
materials for settling the order in which the different topics were dealt with 
in the Edict. As Professor Lenel states, these materials are almost exclu- 
sively furnished by the Inscriptiones of the several fragments of the four 
great commentaries; inasmuch as these naturally followed the order of the 
provisions of the Edict to be explained by them. On that account these 
inscriptions are carefully examined by the author, who, as the result of these 
“researches, gives at the end of his book (pp. 447, 448) a series of corrections 
of such inscriptions as were recognised by him to be undoubtedly wrong. 

Chapter Il is devoted to the consideration of the Edict as a whole. 
According to Lenel the Edict cannot be considered as a Code in our sense of 
the word. It is neither a codification of private law, nor of civil procedure 
for the Roman Empire (as assumed by Rudorff), nor a law of actions in the 
sense of all possible proceedings and their conditions (Brinz). The truth is 
that the praetor (urbanus and peregrinus) published edicts merely with refer- 
ence to his officium ; therefore his edict does not contain either the private 
law, or the civil procedure, or the law of actions, but so much of each of these 
branches as was within his officium. In case however matters relating to 
his office were dealt with by legislation, there was naturally no occasion for 
him to issue edicts on that topic, and thus the contents of the edicts are to 
a great extent dependent on historical accidents. | Nevertheless no portion 
of the Edict can be said to be anomalous, for the differences appearing in 
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its contents are merely instances of the different functions of the officium 
praetoris. 

In Chapter IIT, which deals with the chief divisions of the Edict, the 
opinion that the Edict is a careful system subdivided into genera, species, 
and sub-species is rightly rejected. As it is certain thet no such system 
existed, investigation must be restricted to discovering the leading views of 
the whole of the arrangement. As the author points out, it was merely 
questions of procedure which gave rise to the issue of edicts, and accordingly 
the whole of the Edict may be divided into four parts, the contents of which 
are spoken of in Chapter IV. 

The introductory section naturally consists of provisions intended to settle 
and secure the proceedings in jure down to the ordinatio judicii. The 
second section deals with the different judicia which may be applicable 
in virtue of the praetorian jurisdiction, whilst a third section has for its 
object the regulation of such proceedings as are based on the tmperium 
of the praetor. The topics of execution and querela nullitatis are the 
subject-matter of the fourth section, which is followed’ by an appendix 
relating to Interdicta, Exceptiones, and Stipulationes Praetoriae, and 
lastly the edict of the Aediles added by Julianus. 

The second part of the book (pp. 39-446) contains the restitution of 
the Edictum Perpetuum in its 45 titles and 292 subdivisions, together 
with an appendix, the Edictum Aedilium Curulium, in three titles and four 
subdivisions. Under these headings everything is collected which refers to 
the contents of the Edict and the terms of the formulae. To give an 
abstract of these contents would be to deal with the whole jus honorarium. 
Still less would it be possible to criticise the views laid down in this part of 
the book. This must of course be left to those who make the particular 
questions a subject of investigation. 

There is however no doubt that the work under consideration contains a 
great deal of new information on the Album Praetoris, and that it enlarges 
our knowledge of the classical Roman Private Law and Law of Civil 
Procedure. 

Under these circumstances all critics’ have concurred in the opinion of 
Professor yon Brinz*, who considers the work to have successfully solved the 
question proposed, and the Royal Academy in Munich has, in accordance 
with that opinion, awarded to the author the prize founded in honour of 
Savigny. E. G. 





A Systematic and Ilistorical Exposition of Roman Law in the Order of a 
Code. By W. A. Hunter, M.A, LL.D. Second Edition. 
William Maxwell and Son. 1885. 


Introduction to Roman Law, By the same Author. 


Ir is to be regretted that in bringing out a second edition of his well- 
known and in many ways valuable work on Roman Law Dr. Hunter has 
not seen fit to return to more traditional lines in the arrangement of his 
subject-matter. It may of course be said that if a writer presents us with 
the rules of any legal system clearly and accurately he ought to be allowed 


' Cf. especially the review of Professor M. Wlassak in the Zeitschrift fiir das Privat- 
und éffentliche Recht der Gegenwart. Vol. 12 (Wien 1884), pp. 255-266. 

® Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte, vol. IV. Romanistische 
Abtheilung, pp. 164-176. 
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to arrange them on the plan which most commends itself to him. But this 
argument leaves out of sight the fact that a classification based upon a 
theory unknown to those by whom the system was created is very apt to 
conceal from the student many conceptions and principles, without a clear 
appreciation of which the whole spirit of the law can be but imperfectly 
grasped, and to lead him frequently astray to false analogies and un- 
warrantable conclusions. Roman law is a field which presents vast 
opportunities of this kind, and which for that reason deserves to be 
tenderly handled, even by those who value it only for its use to English 
lawyers, and of whom we do not believe Dr. Hunter to be one. We cannot 
think that a reader will ever understand it one whit the better for its being 
arranged as Dr. Hunter has arranged it, while it must be admitted that he 
may very well understand it worse. For instance, we suppose that the 
Roman lawyers knew very well what they were about when they talked of 
Status—a term which (as Dr. Hunter very truly says)‘ has in Jurisprudence 
been much given to wandering at large ;’ though whether on that account it 
may ‘ without impropriety be assigned to a useful and unoccupied position’ 
(p- 138) when one is not writing about Jurisprudence at all may well be 
doubted. Nothing, again, could be better calculated to confound one’s 
ideas on the notion of Obligation than the treatment of Delicts under the 
head of rights to personal security and property: and yet it is hardly too 
much to say that without clearly apprehending the theory of Obligation one 
cannot understand Roman law. The inclusion of ‘ Status ‘ under Obligations 
is a freak of perversity upon which comment surely is needless. For a 
last instance of the misconceptions. which Dr. Hunter’s arrangement may 
facilitate we may take Contract. It is difficult to see why Commodatum 
and Depositum are any more ‘ Equitable’ than Sale or Hire, or in what 
sense Mutuum was ‘Equitable’ at all. If anything was equitable in such 
matters it was the remedy; and no one knows better than Dr. Hunter that 
the remedy on Mutuum was an ‘action of strict law.’ And nothing could 
be more unfortunate than throwing some contracts into a class by them- 
selves as ‘Contracts for Valuable Consideration.’ It is enough to say that 
the very name suggests to the reader that there were some contracts whose 
validity depended on this purely English idea; but every one knows that it 
depended on a totally different matter. 

However, we presume that it is too late to remonstrate with the author 
on this subject, and therefore we proceed to briefly note the points in which 
the second edition differs from its predecessor, premising that in general the 
legal exposition is lucid and accurate, and the illustrations full and well 
selected. The main addition is ‘A Short History of Roman Law,’ by Mr. 
Murison of University College, London, the principal defect of which is that 
it attempts too much, and enters in unnecessary detail into many points of 
Roman political and constitutional history; there are also in this part of 
the book a few curious errors: e. g. p. 41, ‘ When the pretor introduced a 
new right in rem, the remedy he gave was called interdictum. ..... When 
he introduced new rights in personam, his remedy was called actio’ (surely 
Mr. Murison must have heard of the actio Publiciana ?); and p. 42, ‘ judicio 
imperio continentia (binding by imperium)’ for ‘que imperio continentur,’ 
clearly the right phrase, explained by Gaius himself in iv. 104. Dr. 
Hunter himself has re-written his chapter on Possession, though we doubt 
much whether he will be any the more held to have proved his position that 
Possession is Praetorian or Equitable ownership originating in the refusal to 
peregrini of the protection of the civil law: for the assumpticns on which 
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his whole argument is based (and of which the curious reader will find good 
examples on pp. 365 and 369) are so large, and at the same time so 
entirely unnecessary, that we shall be much surprised to find his conclusions 
endorsed by civilians in either this or other countries. But Dr. Hunter has 
now generalised upon the experiment which he made in his first edition. It 
was not enough that the Romans should be beholden to the peregrinus for 
merely one of the most famous chapters in their legal system : for he is now 
discovered to have been the final cause, not only of Possession, but also of 
the Pretorian scheme of Inheritance (p. 847) and of the formulary 
procedure (p. 980). To give a purely conjectural explanation of institu- 
tions, the motives of which are satisfactorily accounted for by original 
authorities, is scarcely in accord with the strictly scientific habit which 
forbade the author to adopt the Gaian classification ; and we repeat that the 
general merits of his book, which we frankly acknowledge, are much 
impaired by these eccentricities, which reappear in a more dogmatic and so 
an even more insidious form in the ‘ Introduction to Roman Law.’ A last 
point in which Dr. Hunter has reconsidered his earlier opinions is the 
nature of Correal Obligation. Want of space prevents us from entering 
upon this difficult question, though we may admit that his present view is 
certainly supported by some textual authority, and has the advantage of 
being shared by some continental writers. 





The Law relating to Local and Municipal Government. By C. Norman 
Bazatcetre, M.A., and Grorce Hvumpnreys, B.A. London: 
Stevens & Sons. 1885. Large 8vo. xxxvii and 1761 pp. 


Ix a material sense this is undoubtedly a great work. From title-page 
to end it contains 1798 pages. It is 10} inches high, 7 wide, and 4} thick, 
and weighs 8} pounds avordupois. It should therefore be a formidable 
weapon in the hands of any lawyer. 

Its object, as the authors state in their preface, is to arrange and bring 
together in one volume the laws which urban and sanitary authorities, as 
constituted by the Public Health Act of 1875, and municipal corporations 
are called upon to administer. The work begins with a short history of 
sanitary legislation, taken from the report presented to Parliament by the 
Royal Commission of 1869, which is instructive as showing the casual and 
experimental course followed by the legislature in dealing with this subject, 
and throwing light upon the unmeaning distinctions (even now not wholly 
abolished) which have prevailed between common or cognate classes of 
provisions for public health. 

The main body of the work consists of over 140 statutes and substantial 
parts of statutes set out in their exact words, and accompanied by full notes 
and commentary. First of these come the Public Health Act of 1875, the 
Municipal Corporations Acts, and the Local Government Act of 1871, which 
establish and regulate the constitution of municipal and local authorities ; 
these are followed by all such other statutes as are considered by the 
authors either directly, or by incorporation of ‘their provisions, to relate 
to the powers and duties of those authorities. These comprise the Acts 
relating to sewers and pollution of rivers, water, lighting by gas and by 
electricity, artisans’ and labourers’ dwellings, infant life protection, adul- 
teration of food, nuisances (including the statutes relating to explosives, 
petroleum and alkalis), libraries, museums, schools of art, contagious 
diseases (animals), highways (including tramways), compulsory taking of 
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lands, burials, loans and audit ; and in addition to these the various Clauses 
Consolidation Acts, seven in number. This part of the work is followed by 
the circulars, &c. of the Local Government Board, and standing orders of 
the Houses of Parliament ; and lastly, by a full and well-arranged index ex- 
tending over 107 pages, which no pains have been spared to render useful 
and complete. 

If we may judge of the quality of the whole from such important portions 
as those relating to the Public Health Act of 1875 and the several Highway 
Acts, which we have examined in considerable detail, and also tested in 
practice, the work of annotation and commenting has been excellently done. 
The latter is just sufficiently full, clear, and well arranged ; and the notes of 
decisions not only on the particular statute under discussion, but also 
gathered from every other region of the law which has any direct bearing on 
the question in hand, are copious and useful, and with the aid of numerous 
cross-references (which in a work of this kind are specially necessary) 
enable the worker at once to collect all his materials. It would be impos- 
sible in the preparation of such a volume to have overlooked nothing, 
and we notice that by a curious oversight the extraordinary decision 
in Maude vy. Baildon Local Board (10 Q. B. D. 394) is cited (pp. 46 
and 120) as if it were a still unshaken authority, and the case of the 
Corporation of Portsmouth v. Smith (13 Q. B. D. 195) in which it was 
* questioned in the Court of Appeal has been omitted. But it would be 
invidious to magnify such small errors. The work as a whole will take a 
high place among practical treatises of its class. 





The Law of Real Property. By Hexry W. Cuattuts, M.A., Barrister- 
at-Law. London: Reeves and Turner. 1885. xxiv and 424 pp. 


Tus is a work of great originality and research. Our text-writers are 
for the most part content sectari rivulos—to note up the modern authorities ; 
but Mr. Challis has gone to the head-waters of the law. He has devoted 
himself to the laborious task of bringing the learning of Coke and Fearne 
and Preston into vital connection with the conveyancing practice of the 
present day. Considering how few practitioners have leisure or courage to 
grapple with the law of real property as it stood before the time of William 
IV, we have much reason to be grateful to an author who will take the 
immense pains of writing such a treatise as this. The first part of Mr. 
Challis’s work contains an exposition of the difficult subject of Tenure. In 
Chapter v. we have an account of tenure by the custom of ancient demesne, 
which is identified with the tenure commonly but not quite correctly de- 
scribed as customary freehold. On this point Mr. Challis is so brief that 
he leaves us in some little doubt. Is the ‘customary freehold’ tenure 
confined to manors of ancient demesne? From the general statements to be 
found in other authorities we had rather inferred that it is not unknown 
elsewhere. Again, Mr. Challis says nothing of a true freehold tenure in 
ancient demesne, the existence of which seems to be asserted by the Real 
Property Commissioners in their Third Report. The subject is not of great 
importance, but it would be interesting to know the exact truth about these 
actual or supposed tenures, if it were only for the sake of understanding-the 
sections of the Fines and Recoveries Act which relates to lands in ancient 
demesne. 

It is when he comes to deal with Estates, their nature and quantum, 
that Mr. Challis’s knowledge and acumen are most clearly displayed. It is 
dificult to speak too highly of such a piece of work as the list at p. 265, 
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which exhibits the various ways in which a base fee may be or might 
formerly have been created. The reader who takes pleasure in subtle 
distinctions may turn to p. 115, where is considered the question whether 
the estate of trustees to preserve contingent remainders is not itself a 
contingent remainder. And if there be any who think that the subjects 
discussed in this work are of merely antiquarian interest, let them ponder 
the case of Blake v. L/ynes, which is discussed at p. 227. 





The Statutes, Rules of Court, and General Orders relating to the Practice 
and Jurisdiction of the Chancery Division of the High Court of Justice 
and the Court of Appeal. With Copious Notes. Being the Siath 
Edition of Morgan's Chancery Acts and Orders, thoroughly Revised 
and considerably Enlarged. By the Ricur Honovraste Grorce 
Ospornt Morcan and Epwarp Atserr Wurrzpurc. London: 
Stevens & Sons. 1885. 723 pp. 

Tue table of contents prefixed to the last preceding edition of Morgan’s 
Chancery Practice showed forty-three Acts of Parliament: eighteen of these 
have disappeared from the present edition, which nevertheless shows thirty- 
five Statutes, besides Rules and Orders. It is inscribed to the Lord Chan- 
cellor, ‘ under whose auspices the great work of consolidating into a Har- 
monious Whole the various and discordant systems of English Judicature 
was successfully inaugurated.’ This book we have had in constant use for 
the last few weeks, and we have no hesitation in saying that the present 
state of the Harmonious Whole, so far as relates to the Chancery Division, 
is made to appear as intelligible as under the circumstances can reasonably 
be expected. We have found the cases which have been decided since the 
publication of the last edition carefully noted up; but in the notes to the 
Rules of the Supreme Court there appears too much of a tendency to refer 
to a number of cases strung together without sufficient indication of their 
particular point or effect. The fifth edition, in our opinion, was also the 
worse for this characteristic, although no doubt it greatly lessens the size 
of a law book. The consequence is, that so far as the Rules are concerned, 
the ‘ Annual Practice’ is the more convenient handbook. In particular, we 
think the notes to Ord, xi (Service out of the Jurisdiction) are more satis- 
factory in the ‘Annual Practice.’ The subject of ‘particulars’ is rather 
inadequately treated in this edition of Morgan; in fact, the case of Augus- 
tinus v. Nerinckx, 16 Ch. D. 13, is not even mentioned, as it certainly ought 
to have been. 

Ex p. Great Western Railway, 24 Ch. D. 569, ought we think to have been 
cited on p. 52, as on that particular point no cases are cited from the Law 
Reports. Aud we should have expected to find Re Orde, 24 Ch. D. 271, 
quoted at p. 81, to warn the unwary not to allow the deponent in an affi- 
davit of fitness to describe himself only as a gentleman. It is odd to find 
people who think it desirable to cite so frequently from the Weekly Notes 
as our authors; and this affection for that generally despised publication 
has led them to cite Grant v. Easton, on p. 309, from the Weekly Notes 
only, though it was published in the Law Reports for August, 1884; and 
indeed the better reference is given on p. 330. It is perhaps ungracious to 
point out small matters of this kind; and it must be confessed that we 
have subjected the book to a very severe scrutiny. That we have found 
nothing more serious to criticise is in itself sufficient ground for anticipating 
as great « popularity for this edition as for the last. 
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The Law of the Domestic Relations, including Husband and Wife ; 
Parent and Child ; Guardian and Ward ; Infants ; and Master and 
Servant. By W. P. Everscey, B.C.L., M.A., of the Inner 
Temple, Barrister-at-law, London: Stevens and Haynes, 1885. 
8vo. 1097 pp. 

Tue very learned and industrious jurist, Mr. Patrick Fraser (now Lord 
Fraser), who, with special relation to the law of Scotland, conceived and 
carried into effect the plan of grouping the various subjects above mentioned 
under the title of ‘The Personal and Domestic Relations,’ may be con- 
gratulated on having seen a similar plan successfully carried out not only in 
America but in England. Mr. Fraser’s work originally appeared in two 
bulky octavo volumes in 1846; and since that time his material, growing 
in bulk, has been split up and re-edited in separate treatises. In the 
meantime have appeared the American works of Mr. Reeve and of Mr. 
Schouler, after Lord Fraser’s original plan. 

Mr. Eversley has now supplied a work on a similar plan relating to 
English law. He has, in his preface, fully acknowledged his obligation to 
the several authorities above mentioned ; but it is fair to Mr. Eversley to 
say that, by his independent arrangement and treatment, he has, for the 
purposes of English law, made the subject his own. His work is not, 
indeed, nor are either of the American works above mentioned, to be 
compared to the Scotch treatise for mastery of the historical learning 
connected with the subjects treated; nor, by consequence, is there to be 
found in any of these works the breadth of treatment in the discussion, of 
principle which is characteristic of Lord Fraser’s works. But Mr. Eversley 
has industriously collected, and has arranged and digested with lucidity 
and skill, all the modern cases within the range of his subject-matter. He 
has very judiciously introduced chapters giving a brief statement of the 
marriage laws of Scotland and Ireland; and he has evidently taken great 
pains in revising and adapting his work to the requirements of the Act 
of 1882, which has revolutionised the English law of property relating to 
husband and wife. A good test of this is to look through the passages where 
Pike v. Fitzgibbon is dealt with. The only fault which can be found is that 
in some of these passages he is not sufficiently decided or clear in marking 
the distinction between the two branches of that case, so as to show that 
while the Act of 1882 (by sec. 1. sub-sec. 4) overrules one branch, it leaves 
intact the effect of restraint on anticipation which Vice-Chancellor Malins’ 
decision would have practically abolished. 

Altogether, Mr. Eversley’s book, which is completed by an adequate and 
well-arranged index, will be found a valuable addition to standard text- 


books, 


The Law of Insanity in its application to Civil Rights and Capacities and 
Criminal Responsibility. By Henry F. Buswett, Boston: Little, 
Brown & Co, 1885. xxxvili and 595 pp. 


Tuts is a methodical treatise, containing the substance of a large body of 
American case law. Mr. Buswell has not attempted to collate the statutes 
of the different tates on the subject of insanity; they are indeed too 
numerous to be included in a book of ordinary size; but we should have 
been grateful for an abstract or index of the statute law, such as Mr. Pope 
gave us in the appendix to his well-known work on Lunacy. In stating 
the rules which apply to insane persons and their guardians, Mr. Buswell 
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usually begins with the rules laid down in our own Courts, and it is in- 
teresting to observe how seldom he has to note a material variance between 
English and American doctrine. There has been indeed some little diffi- 
culty in fitting our Chancery jurisdiction into the American political system. 
The English jurisdiction ‘in lunacy’ belongs to the Sovereign as parens 
patrie ; it is exercised by the Chancellor, not as part of his general judi- 
cial authority, but by virtue of a special delegation. Now, is an American 
State parens patrie in the same sense as an English Sovereign! And if it 
is, can its parental authority ‘in lunacy’ be exercised by a Chancery Court, 
ex necessitate and by analogy to English practice, without express delega- 
tion? The best authorities seem to answer both these questions in the 
affirmative. On the other hand, it seems that a State legislature cannot 
authorise the detention of persons acquitted on the ground of insanity 
during the pleasure of a State officer. In Michigan there was a law pro- 
viding for the detention of such persons until they should be certified sane 
by certain officers who might be summoned by the prison inspectors; but 
the statute was held to be unconstitutional. ‘In this country all legisla- 
tion must be within constitutional limits and does not reach the full 
parliamentary range.’ 

There seems to be some difference of opinion in America as to the respec- 
tive duties of the judge and jury on the trial of an issue of insanity. Mr. 
Buswell’s account of the matter is brief, and, to a reader unacquainted with 
his authorities, not perfectly clear. At p. 174 he states the general rule 
that ‘capacity to do an act is always a question of law ;’ but he tells us 
that this rule was departed from in a criminal ease of State v. Pike in New 
Hampshire. The questions there left to the jury were these: whether there 
is such a disease as dipsomania; whether prisoner had the disease ; whether 
the act of homicide for which he was indicted was the product of the disease. 
Mr. Buswell seems to think that the jury in this case were left to decide all 
questions of fact and law. Is it not more correct to say that all the ques- 
tions left were questions of fact? The Court decided the question of law 
by directing the jury to acquit if they answered the three questions left to 
them in the affirmative. 





The Law Relating to Canals, Se.; together with the Procedure and 
Practice in Private Bill Legislation ; with a Map of the existing 
Canals in England and Wales. By Rosert G, Wesster, LL.B., of 
the Inner Temple, Barrister-at-Law. London: Stevens and 
Sons, 1885. 8vo. 361 pp. 

Ix an introduction of seventy-three pages, which is really the best part of 
this book, the author discusses the condition of this country with reference 
to the facilities for water carriage, and shows that the inland commerce of 
England suffers from the neglect to develop canal navigation. 

The body of the work, or what apparently purports to be so, consists of 
239 pages, of which no less than ninety-eight are occupied by printing tn 
extenso, avd in the same type with the rest of the text, the Standing 
Orders of the House of Commons of the season 1885. The author might 
have spared his remark that a lengthy comment on them (in addition !) 
was needless. The remainder of the book comprises matter which may be 
found useful to lawyers specially engaged upon canals. The Acts and 
Board of Trade Orders set forth in the Appendix as bearing on that special 
subject are selected with a fair discrimination. After setting out the 
Standing Orders in the body of the work, we should have been prepared to 
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find the Lands Clauses Consolidation Act and the Companies Clauses Act 
set forth at length in the Appendix. The line must after all be drawn 
somewhere ; and we think it should have been drawn at the Standing Orders, 
which we should prefer to buy in the usual 5s. edition. 





The Justices’ Note-book. By W. Kxox Wicram, of Lincoln’s Inn, 
Barrister-at-Law, J.P. Middlesex and Westminster. Fourth 
Edition. London: Stevens and Sons. 1885. 12mo. 504 pp. 


THE appearance of ‘The Justices’ Note-book’ in a fourth edition is 
evidence of its having achieved a well-merited success. 

The first part of the work consists of a brief description, in a popular 
form, of the duties ordinarily devolving on justices under the Commission of 
the Peace. Mr. Wigram discusses, from a practical point of view, the 
salient points that arise in the usual routine of business, and gives valuable 
suggestions upon the mode of dealing with them. This introductory part of 
the book concludes with a brief statement of the effects of the Suwmary 
Jurisdiction Acts 1879 and 1884. 

The various special matters with which justices have to deal are then 
treated under headings arranged in alphabetical order, such as ‘ Canal-boats, 
Cattle-straying, Character, Children,’ &c. The treatment is throughout 
simple and practical. 

Amongst books written by lawyers, and primarily for lawyers, Mr. 
Wigram’s book is exceptional for literary merit. The style is always easy 
and clear, and, where occasion permits, incisive and racy. He never 
hesitates to state the points in which his experience leads him to think the 
law defective ; and these suggestions are put with force and an occasional 
touch of hamour. The book is one well fitted for the general library, as 
well as an essential for the young magistrate. 


The French Law of Marriage and the Conflict of Laws that arises therefrom. 
By Epuunp Ketty. London ;: Stevens & Sons, 1885. 8vo, xv and 
158 pp. 

In this book Mr. Kelly, of the New York Bar and a practitioner in Paris, 
has set forth concisely the main principles which govern the marriage rela- 
tion in France. The system of the French is based on the principle of la 
conservation de la famille, which plays so importaut a part in their legisla- 
tion, The power of the parent over the marriage of the child on the one 
hand, the vested interest of the child in the property of the parent on the 
other,—these are the main bonds of the family group. Frenchmen under 
25 and Frenchwomen under 21 are bound to obtain the parental consent to 
marriage. Failure to obtain such consent makes the marriage voidable at 
the instance, not only of the person or persons whose consent is required, 
but at that of the person who should have obtained it, who can thereby take 
advantage of his own wrong. After the ages aforesaid the proceeding known 
as serving actes respectueux must be taken, in default of parental consent. It 
is, perhaps, not generally known in England that the hardships resulting 
from the law are to some extent mitigated by Article 201 of the Code, which 
enacts that ‘if a marriage has been declared void, not only the parties thereto, 
but the issue of the marriage shall nevertheless enjoy all civil rights resulting 
therefrom, if the marriage was contracted in good faith.” Absence of such 
good faith was held to exist in the cases of Gallois vy. Deacon and Dessaint 
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v. Belgrave, where it was considered that there was an express intention to 
avoid the provisions of the French law. The steps which were taken by the 
English and French Governments last year seem well adapted for securing in 
England due observance of the requirements of the Code. 

Mr. Kelly's book, which is well and clearly written and furnished with 
useful appendices, is chiefly directed to points arising from the conflict of 
French with English and American law in this matter. He discusses ably the 
question whether nationality or domicil should govern the marriage relation 
of persons not marrying in their own country. The chapter in which he 
critically compares the opposite foundations of marriage law in England and 
France is also of much interest. 





Daniel?’s Chancery Forms. Forms and Precedents of Proceeding in the 
Chancery Division of the High Court of Justice and on Appeal 
therefrom, §c. By Cuartes Burney. London: Stevens & Sons. 
1885. Fourth Edition. Royal 8vo. Ixxxviii and 1172 pp. 


Tus new edition of the standard work on Chancery Procedure has been 
brought down to the most recent date.- Since the issue of the third and 
last edition, the important changes introduced in practice, notably by the 
Rules of the Supreme Court 1883, have rendered necessary a thorough 
revision of the whole work ; and an examination of this volume shows that 
this has been conscientiously and effectually done throughout. The forms 
given have been carefully collated with those issued from the central office, 
and, though the work.is the result of private enterprise only, they may be 
considered to have an authority almost official. Many of the chapters have 
been revised by persons specially qualified to deal with their contents. 
Thus chapter xxxviii, dealing with recent conveyancing legislation, has been 
revised by Mr. Wolstenholme. Although written with the utmost concise- 
ness, the work forms a ponderous volume. It contains nearly twelve 
hundred pages of closely printed matter, and to the ordinary layman the 
practice of the Chancery Division must continue figuratively as much a 
sealed book as if Mr. Burney or his predecessors in labour had never essayed 
in this way to pick out the crow’s eyes. 

It remains to add that the paper and printing are all that can be desired, 
and that in the table of cases will be found references to cases down to 
March, 1885. 





The Law of Private Arrangements between Debtors and Creditors, with 
Precedents. By Reeixatp Wixystow. London: William Clowes 
& Sons, Limited. 1885. 8vo. xxvii and 266 pp. 


Private arrangements with creditors are very frequent and are full 
of pitfalls, and a book like that before us has long been wanted. One great 
difficulty in the matter arises from the doctrine peculiar to English law, 
that a money demand cannot be satisfied by the payment of a smaller 
amount even with the consent of the creditor. In the words of the late 
Master of the Rolls in Couldery v. Bartrum (19 C.D. 394), a creditor may 
accept for his debt a canary or a tomtit if he choose, but not 19s. 6d. 
in the pound, This doctrine, started in Pinnel’s Case (5 Rep. 117 a) and 
recognised in Cumber v. Wane (1 Str. 426), has been finally established by 
the House of Lords in the recent case of Foakes vy. Beer (g App. Ca. 605). 

Another lion in the path is the fact that under the last Bankruptcy Act 
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an assignment for the benefit of creditors is in itself an act of bankruptey. 
This places the trustee of such a deed in a dangerous position, as he has of 
course no right to meddle with the assets after notice of such an act. 
This difficulty, it is suggested with considerable ingenuity, may be evaded 
if the trustee wait three months, after which period the act of bankruptcy 
is not available. The author indeed seems to think that even otherwise the 
trustee may be allowed his costs so far as his interference is beneficial, but 
as to this we think he is perhaps rather too sanguine. Indeed, Mr. Winslow 
seems to deal with the subject with a certain natveté as if hardly aware that 
private arrangements with creditors are now considered as against public 
policy. However, some mitigation of the rigour of the law in this respect is 
not improbable, and even as the law stands this work is one likely to be of 
much use in the frequent cases where it is desired to administer a debtor's 
affairs outside the Bankruptcy Act. 





Reports of Cases in the Court of King’s Bench [1753-4]. By Joun 
Dunninc, Lorp Asupurton. With Notes. By Cuanies G. 
Dexano, of the Massachusetts Bar. Boston, Mass.: George B. 
Reed. 1885. Large 8vo. x and 65 pp. 


WE have here a publication of MS. notes found in an interleaved copy of 
Sayer’s Reports, which give a better account of cases there reported. It 
cannot be expected that the contents should be of any great practical 
interest at the present day; but the volume is prettily got up, and is a 
pleasing example of the historical piety of American lawyers. 





Principles of Contract, ete. By Freverick Pottock. Fourth Edition. 
London : Stevens & Sons. 1885. 8vo, Ixxxviii and 744 pp. 


Tue author takes this opportunity of correcting an oversight to which a 
learned friend has kindly called his attention. On page 205 the statement 
that a negotiable instrument cannot be made payable to the treasurer or 
other officer for the time being of a society is repeated from former editions. 
This is no longer the law, for by the Bills of Exchange Act, 1882, sect. 7. 
sub-sect. 2, a bill (or cheque or note, see sects. 73, 89) may be made pay- 
able to the holder of an office for the time being. ‘ Per reson et entendement 
poet home ovesque temps et diligence conustre la comen ley, mes les statutz 
nemye.’ 





English Citizen Series. Justice and Police. By F. W. Martianp. 
Macmillan & Co, 1885. viii and 176 pp. 


Tue preparation of this volume was originally entrusted to Mr. Ibert ; 
when he went to India the subject was transferred to Mr. Maitland, who 
has performed his task in a very workmanlike manner. His style is plain 
and concise, and he has compressed a vast amount of information into a little 
book. Lawyers cannot expect to find much that is new to them in the 
chapters concerning the courts of law; but even the learned reader may 
derive profit from Mr. Maitland’s exposition of the duties of magistrates 
and constables. Our administrative law is such a chaos of statutory provi- 
sions that we are glad to have a competent guide who can give us something 
better than an alphabetical clue to the legislative maze. 

pd2 








386 The Law (Quarterly Review. [No. TI. 


A Concise Abridgment of the Law of Real Property. By Joseru A. 
Suearwoop, Barrister-at-Law. Third Edition. Stevens & Sons. 
1885. xvi and 261 pp. 


Tur fact that a work of this kind has reached a third edition may be 
taken to prove that it has been found useful by candidates for examinations, 
for whose use it was compiled. Mr. Shearwood has considerable skill in 
brief and clear explanation, but his language is often too lax and colloquial. 
He gives a chapter to ‘ Estates held Promiscuously,’ by which he means 
estates held in joint tenancy, &c. The title ‘ Voluntary Alienation’ is made 
to cover all modes of alienation which are voluntary in the popular sense of 
the word——an arrangement which may cause the student some little diffi- 
culty when he comes to the distinction between a voluntary conveyance and 
a conveyance for value. Where Mr. Shearwood has to speak of seisin he is 
never sufliciently precise, and at p. 228 expressions are used from which 
the student might infer that seisin and possession are convertible terms. It 
is extremely difficult to be both concise and accurate in stating the rules of 
real property law, and therefore we do not wish to make too much of these 
defects. When a Fourth Edition is called for, Mr. Shearwood may be able 
to attain a more scientific accuracy in the use of terms, without impairing 
the value of his work as an elementary text-book. 





A Guide to Election Law and the Law and Practice of Election Petitions. 
By Yarsoroven Anverson, M.A., LL.B., and Cuartes Epwarp 
Exuts, B.A. Being the Fourth Edition of Leigh and le Marchant’s 
Election Law. London: Wm. Clowes & Sons. 1885. 8vo. xvi 
and 460 pp. 


Tuts book has attained its fourth edition within twelve years from its 
first appearance. The present edition is in large part rewritten, and 
much excels its predecessors in bulk and appearance. In some respects 
more labour might with advantage have kept the book smaller. For 
example, the ‘C. and I. P. P. Act, 1883’ accounts for more than seventy fresh 
pages. It is printed whole in the Appendix, and all its leading sections 
appear verbatim in large type and half margin in the text, where we should 
have preferred to have its provisions stated in less cumbrous language in the 
text. 

The book is called ‘ A Guide to Election Law,’ but its second title better 
indicates its scope. It will be far more ‘ A Guide to the Law and Practice 
of Election Petitions’ than a guide to a candidate or agent in the actual 
conduct of an election. The legal proceedings consequent on transgressions 
of the election laws, and in particular the practice upon election petitions, 
are given with a very useful fulness of detail. 





Les auteurs présumés du Grand Coutumier de Normandie. Par E. J. 
Tarvir. Paris; Larose et Forel. 1885. 8vo. 55 pp. 


M. Tarpir, without positively committing himself to a theory of the 
authorship of the Custumal, puts forward certain conclusions as resulting 
from a comparison of the medieval tradition of the Channel Islands with 
the indications afforded by the book itself. We hope to recur to the sub- 
ject in connection with the Latin text, of which a new edition, undertaken 
by M. Tardif for the Historical Society of Normandy, will shortly appear. 
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Principles of the Law of Real Property, Sc. By the late Josuva 
Wituams, The 15th Edition, by his son, T. Cyprian WittiaMs. 
London: H. Sweet & Sons. 1885. 8vo. xxxviii and 708 pp. 

SranparD books are often spoilt by bad editing; many books which are 
very good in their day are not capable of being fitted for the use of later 
times by any process of editing, and break down under the weight of 
accretions ; but when a book is thoroughly good work to begin with, and 
the subject one that is continuously developed, not revolutionised, there is 
no reason why, with good editing, it should not see many days after the 
author’s last hand has left it. So it is with ‘ Williams on Real Property.’ 

In the present edition we note with great contentment that Domesday and 

the Hundred Rolls have been brought under contribution, and the intro- 

duction to the law of copyholds is entirely recast for the purpose of taking 
due account of the present state of historical knowledge and research. 


The Law of Theatres and Music Hails. By W.N.M. Geasny, Barrister- 
at-Law, J.P. With Historical Introduction by James Wittiams, 
B.C.L., Barrister-at-Law. Stevens & Sons. 1885. xii and 230 pp. 


Mr. Geary has discovered that there is no work which sets forth in an 
adequate manner the law relating to places of public amusement. He has 
supplied this gap in our literature by giving us an exposition of the two 
statutes which regul«te the licensing of stage-plays and of theatres and 
music-halls ; and he has added the justices’ rules and sections of local Acts 
which apply to places of amusement in thirty-four towns of importance. 
A chapter on Contracts and another on Torts and Crimes complete the 
work, which will no doubt be found useful by managers and others con- 
nected with theatres. 





A Concise Guide to Modern Equity: being a course of nine Lectures 
— and enlarged). By Artuvcr Unpernitt. London: 
utterworths. 1885. 8vo. xvi and 265 pp. 


TuHeEsE lectures, as delivered to the students of the Incorporated Law 
Society, and now published, appear to us to have been framed on an 
erroneous conception of the special function of oral teaching. Mr. Underhill 
seems to think that subjects on which the text-books are ‘ necessarily dry 
and formal’ can with advantage be ‘more lightly treated in the form of a 
lecture. We do not agree to either of the propositions here stated or 
assumed. There is no reason why a text-book should be drier than a 
lecture, except that a lecturer can less afford to be dull; and there is much 
reason why a lecturer should be even more careful of accuracy than a writer. 
In the detailed treatment of a subject many slips may be forthwith corrected 
by the context, or may correct one another. When the same matter is 
‘more lightly treated,’ by which we suppose Mr. Underhill to mean reviewed 
in its general outlines, errors which in a fuller context would be venial 
become dangerously misleading. It is a yet graver mistake to think that a 
flippant manner will carry off dull matter. The only road to successful 
teaching is to make the matter itself interesting by a careful selection of the 
points to be dealt with, and lucid and thorough treatment (not necessarily 
detailed, but scrupulously exact as far as it goes) of those chosen points. 
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This is a thing easier to say than to put in practice, as all know who have 
tried ; none the less it is the thing to be aimed at. 

Unfortunately, Mr. Underhill has confused the lightness of a strong 
hand, bred of thorough mastery, with the erratic lightness of an uncertain 
grasp: and his work is frequently disfigured by annoying slovenliness in 
form and detail. We have heard of a suit in equity, and of an action in the 
Chancery Division, but not of an ‘action in equity.” Mr, Underhill ascribes 
‘Imperial jurisdiction’ to the King’s Court in the twelfth century, speaks of 
‘what was for centuries known as an action on the case,’ as if it had gotten 
some new name since the Common Law Procedure Acts, and pities those 
who forget ‘ the fact that cases are rarely of a simple and uncomplicated 
character.’ Contested cases, we presume, are meant, for the majority of 
actions in which a writ is issued are wholly undefended; but even of those 
which are tried out some three-quarters go in the plaintiff's favour. We 
read that ‘Trusts were entirely unknown to the Common Law, which 
regarded them as merely binding on the conscience. Equity, however, with 
more justice, held,’ &e. This is an odd inversion. The historical fact is 
that the Chancellor enforced trusts because he deemed them binding on the 
conscience, and the courts of law left that business to the Chancellor 
because they in turn deemed them binding on the conscience only. If Mr. 
Underhil' had paid more attention to the history of the law, he might else- 
where have spared (to use his own adjectives) ‘a very cheap and somewhat 
cynical’ sneer at the words of the Marriage Service, and a hopeless con- 
fusion between virum vadium and mortuum vadium. ‘Carlisle’ is quoted 
as an authority for the golden quality of silence, and ‘Je y’ suis, je y’ 
reste’ is printed as French: blunders which, with ordinary care, neither 
author nor printer should have made or overlooked. We have noted other 
blemishes besides in the way of loose statements, flippant expression, and 
names of cases misprinted or given with imperfect references; but these 
examples may suffice. Mr. Underhill’s book needs much correction before 
it can be safely taken as a guide even for examination purposes. 





Men-at-the-Bar: a biographical hand-list of the members of the various 
Inns of Court, including H.M. Judges, Se. By Joseru Foster. 
London: Reeves & Turner. 1885. Large 8vo. xiv and 528 pp. 


Mr. Foster's industry in this kind of work is well known; it is certain 
that in the volume before us he has collected much useful matter of 
reference ; it is probable that the omissions and inaccuracies are not more 
than according to the natural course of human accidents were to be expected 
in such an undertaking. We are bound to say, however, that a very short ex- 
amination has shown room for amendment. There is a want of consistency in 
the information given as to titles, offices, marriage, and authorship of works, 
which is sometimes full, sometimes abridged, and sometimes wanting. Thus 
we are told of Mr. D. W. Freshfield’s position in the Geographical Society, 
but not of his published books. Mr. Justice Stephen's ‘ History of the 
Criminal Law of England’ is overlooked in the list of his works, unless it 
is purposely lumped in under an ‘ete.,’ which is a rather less favourable 
supposition. Under one name we have found two easily avoidable mistakes : 
Mr. R. G. Marsden is described as ‘undergrad. Merton Coll. Oxon.’— 
whereas according to the University Calendar he took the B.A. degree in 
1869 and the M.A. in due course afterwards—and as author of a book 
called ‘ Law of Maritime Nations,’ which is by no means the same thing as 
the Law of Collisions at Sea. We do not see the necessity or convenience of 
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inventing a compound noun ‘ Man-at-the-Bar,’ nor the propriety of calling a 
volume of this size a hand-list. But these are verbal trifles. The other 
matters are small, but in a work of this sort not trifling. 

We have received the following letter from Mr. W. E. Grigsby. 

To the Editor of the ‘ Law Quarterly Review. 

Dear Si1r,—The Reviewer of my edition of Story’s Equity Jurisprudence 
makes the following statements :— 

(1) ‘That the additions made to the text and notes in the recent 
American editions are cut out.’ If your Reviewer had read my short 
Preface carefully he would have seen that it is only American cases and text 
and notes founded on them which have been omitted, the English cases 
bearing on Story’s text which are found in recent American editions are 
found in mine. Thus there is a complete chain of English cases from 
Story’s first edition to mine. 

(2) ‘That my work is totally inadequate.’ In support of this proposi- 
tion your Reviewer makes the following charges :— 

(a) ‘ That the reader is left in ignorance whether full payment of the 
purchase-money for land will take a case out of the Statute of Frauds.’ 
The words in the text (see § 760) are, ‘It seems formerly to have been 
thought that... payment of the purchase money... was such a part 
performance as took the case out of the Statute. But that doctrine was 
open to much controversy, and is now finally overthrown.’ The note of 
Mr. Justice Story has been retained in all American editions, which 
editions your Reviewer does not seem to have consulted. 

(6) That‘ Part-performance’ and ‘ Retainer’ are not titles which appear 
in the Index. This is literally true, but your Reviewer forgets to add that 
~ *Part-performance ’ can be found under its proper title, Specific Performance, 
and that ‘ Retainer ’ can be found under its proper title. ‘ Executor,’ and that 
this is the course which has been followed in every edition of Story. 

(c) That ‘the law relating to the rebuttal under the loco parenti+ 
doctrine of resulting trusts is illustrated only by a judgment in Cox and a 
reference to Keen.’ Your Reviewer's language is somewhat unusual, but 
supposing that he refers to the doctrine of advancement as rebutting 
resulting trusts, let me refer him to the cases on p. 836, Jn Re De Visine, 
2 De G. J. & 8. 17, and Bennet v. Bennet, 10 Ch. D. 474. 

(3) Yeur Reviewer states that my views as expressed in my preface 
‘concerning the effect of recent legislation show an entire want of practical 
experience. My views are :— 

(a) That recent legislation has modified or altered the principles of 
equity which prevailed in Story’s time. 

(6) That the Court of Chancery has ceased to exist. 

(c) That the fusion of Law and Equity is one of organisation. 

(¢d) That the principles of Common Law have been superseded by 
those of Equity whenever they come in conflict. 

(e) That the administrative machinery of the Court of Chancery has 
been adapted to all the Divisions of the High Court. 

I leave it to you and your readers to judge which of these statements 
‘show a want of practical experience.’ 





Yours faithfully, 
49, Chancery Lane. W. E. Griespy. 


It may be convenient to explain that, while we cannot as a rule publish 
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controversial replies to criticism which has appeared in these pages, we are 
open to correction or fair exception in matters of verifiable fact. Mr. 
Grigsby's complaint (except perhaps the third paragraph, to which we give 
the benefit of the doubt) comes within the latter description, and we there- 
fore print it, and, with Mr. Grigsby, leave the matter to the judgment of our 
readers. If learned and impartial persons, on comparison of Mr. Grigsby’s 
vindication with the full context of the passages referred to, are satisfied 
that he has not been treated with substantial justice, we shall be content 
to stand corrected. 





NOTES. 


A RECENT decision of the High Court of Bombay (April 16, 1885) enables 
us to assist at the death of the Patria potestas in India. Jug-Mohundas 
Munguldas sued his father, Sir Munguldas Nathooboy, for a share of the 
ancestral property of the family in his father’s hands, The Court held, in 
supposed opposition to a dictum of Sir H. 8. Maine in Early Law and 
Custom (p. 122), that the son could legally enforce the right which he 
claimed, though his doing so would be contra bonos mores. No doubt, 
when the patria potestas was in its early vigour, the dictates of law and 
morality coincided, which was probably all that Sir H. 8S. Maine meant. 
The father also set up a special custom in his caste forbidding partition. 
The evidence, however, only made out that a great number of people in the 
caste had never sought for a partition. As this only showed that they were 
more moral than the lawyers, the Court held that it did not establish a 
custom overriding the law. 

Another curious point was also decided in the same case. Where a son 
succeeds as heir to the self-acquired property of his father, he takes it as 
ancestral property and subject to the joint rights of his own sons, notably to 
the right of partition. Does the same rule apply where he takes the 
property as devisee under his father’s will? A note of Hargrave and 
Butler was quoted as laying down that ‘whenever a devise gives to the heir 
the same estate in quality as he would have by descent, he shall take by the 
latter, which is the title most favoured by the law.’ The Court held that 
this rule did not favour the claim, since an estate by devise differed from 
one by descent in this very quality, that the bequest was intended for the 
sole and exclusive use of the devisee, and therefore shut out all rights that 
would otherwise arise by implication of law. J. D. M. 





The case of Durham v. Durham, 10 P. D. 80, and the two cases 
subjoined to it in the report cannot be said to establish any new rule of 
law. If a party alleges the insanity of another, the burden of proof lies on 
him to prove his allegation: this is obvious enough. If it can be proved 
that a person who has gone through the form of marriage was incapable of 
understanding the nature of the contract, the marriage is a nullity: this 
has never been doubted in modern times. There are however two ob- 
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servations of Lord Penzance in Hancock vy. Peaty which seem to limit the 
practical application of the rule. 1. If a man marries a woman, knowing 
her mind to be affected, he may perhaps be estopped from asking to have 

* the marriage annulled on the ground of insanity. 2. If a woman is insane 
at the time of her marriage and afterwards recovers, the Court may 
perhaps refuse to annul the marriage, unless on her application. These 
observations were made oliter, but they are worth noting. 

The cases cited on the trial of Durham v. Durham are for the most part 
eases of fraud, which are not exactly in point. Thus in the case of Lord 
Portsmouth, who was suddenly persuaded to marry his solicitor’'s daughter, 
Sir J. Nicholl stated, as the ground of his judgment, that ‘considerable 
weakness of mind, circumvented by proportionate fraud, will vitiate the fact 
of marriage ;’ and his remark that the union in question was ‘ meretricious, 
not matrimonial,’ would not have been made in a case of innocent misfortune. 





Now that The Attorney-General v. Bradlaugh, 14 Q. B. D. (C. A.) 667, 
is laid before the public in an authorised form, every one would do well to 
note what are the three main points which are determined by the verdict of 
the jury taken together with the judgment of the Court of Appeal. They 
are these. First, Mr. Bradlaugh did not as a matter of fact take the Par- 
liamentary oath in the manner prescribed by law, and therefore became 
liable to penalties for having voted without having taken it. On this point 
every man of common sense will hold the decision to be right. Mr. Bradlaugh’s 
attempts to take the oath after his own manner were as injudicious as they 
were unseemly, and do not raise one’s opinion either of his judgment or of 
his legal knowledge. Second/y, Mr. Bradlaugh or any Member of Parlia- 
ment who does not believe in the existence of a Supreme Being, and upon 
whom an oath has no binding effect as an oath, but only as a solemn promise, 
is owing to his want of religious belief incapable by law of making and 
subscribing the Oath of Allegiance within the meaning of the Parlia- 
mentary Oaths Act, 1866; and any such person who takes his seat and 
votes as a Member of Parliament, although he has gone through the form of 
making and subscribing the oath appointed by statute, is liable to a penalty 
of £500 for every vote he gives, and (though the Court does not dwell upon 
this) his seat is vacated. This statement of the law, or rather its conse- 
quences, will we suspect startle more than one Member of Parliament. 
Thirdly, any evidence which is otherwise admissible as proof of a defendant's 
state of mind may be laid before a jury in an action for penalties against a 
Member of Parliament, as showing that by reason of disbelief in the exist- 
ence of a Supreme Being he was incapable of taking the Parliamentary oath. 
This proposition will commend itself to lawyers as a technically necessary 
deduction from the second. 





Most men think a good deal more of conclusions than of premises, and 
should the House of Lords agree with the whole of the doctrine laid down 
by the Court of Appeal, a good many orthodox believers will feel surprise 
and alarm at the effect produced by the last of the Bradlavgh Cases. No 
known or suspected Atheist or Agnostic can henceforth safely sit and vote as 
«a Member of Parliament. He will, in the first place, feel the painful con- 
sciousness that he holds his seat in defiance of the law and under false pre- 
tences. There are many men of tender conscience who will feel such a false 
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position intolerable. Such an Agnostic, again, will never be safe from ruin, 
Each vote is a new offence. He may not be actually sued for.penalties, but 
he is liable to an information. Moreover (and this is of primary conse- 
quence), his safety may depend upon the varying chances of party warfare. 
Suppose that the next election returns an ardent Conservative majority ; 
there will be nothing to prevent the House of Commons, or rather the 
Government which represents the House, from at once bringing actions for 
penalties against every suspected Atheist for having voted in this Parlia- 
ment without making and subseribing the Oath of Allegiance. Common fair- 
ness makes such a course of action, it will be said, impossible. Equity, we 
reply, is not an invariable characteristic of political partisanship. A law 
which is open to gross abuse is a law which requires amendment. 





Edmunds v. Wallingford, 14 Q. B.D. (C. A.), 811, is noteworthy on two 
accounts. It exhibits a tendency which appears to be very marked among 
modern judges, to extend rights of indemnity, or in general terms to increase 
the number of obligations quasi ex contractu known to the law of England. 
It also throws doubts on the correctness of the decision in England v. 
Marsden, L. R., 1 C. P. 529, a case which we suspect intelligent readers 
have often thought unsatisfactory. 





Fearon v. Aylesford, 14 Q. B.D. (C.A.), is noticeable rather from the 
singular circumstances of the case than from any general principle which 
it establishes. It illustrates however the extreme difficulty of defining the 
meaning of such terms as ‘moderation,’ and persons who like to amuse 
themselves with the casuistry of law may find a good deal of interest in con- 
sidering the suggestion of Lindley L.J., that it may be possible to ‘molest’ 
without ‘intending to molest.’ 





Ballard vy. Tomlinson, 29 Ch. D. (C. A.) 117, settles an interesting 
question as to liability for the use of his land by a landowner in such a way 
as to cause a nuisance to an adjoining owner. 

The plaintiff and defendant owned respectively two properties separated 
only by a public highway. On each property was a well, and the water 
which supplied the two wells percolated through the soil from the 
defendant's well to the plaintiff's. 

The defendant ceased to use his well for water supply and turned it into 
a receptacle for the sewage arising from the use of his buildings, and the 
sewage thus introduced contaminated the plaintiff's well. 

It was contended that the plaintiff had no property in the water perco- 
lating through the soil, and that inasmuch as the defendant was entitled to 
take so much as would drain the plaintiff's well and deprive the plaintiff of 
all enjoyment of the percolating water (Chasemore v. Richards, 7 H. L. C. 
349), he was therefore entitled to deal with his well as he pleased. 

It was further contended that since the plaintiff was injured by his own 
act in using powerful appliances to get the water, the defendant could not 
be held liable as one who brought a dangerous thing on to his land, for but 
for the plaintiff's act it would have stopped there, or at any rate would not 
have been a nuisance to the plaintiff. 

But the Court held that, in the words of Lindley L.J., ‘the right to foul 
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water is not the same thing as the right to get it, and does not depend on 
the same principles. Prima facie every man has a right to get from his 
own land water which is naturally found there, but it frequently happens 
that he cannot do this without diminishing his neighbour’s supply. In such a 
case the neighbour must submit to the inconvenience. But prima facie no 
man has a right to use his own land in such a way as to be a nuisance to 
his neighbour.’ 

There was abundant authority for the proposition that ‘one man has no 
right to foul water which another has a right to get: and if he has a 
right to get it, the fact that by pumping he draws it partly from the 
defendant's land is immaterial.’ 

The case is an extension of the doctrine of liability for bringing dangerous 
things on to one’s property. The injury done by the sewage was the con- 
tamination of water in which the plaintiff had no property, though he had a 
right to appropriate it if he could. And his appropriation was effected by 
powerful artificial appliances. The defendant was entitled to use such a 
pump as would have exhausted all the water percolating through the soil, 
but he might not use his well as a cesspool to the detriment of his neigh- 
bours. He might have rendered his neighbour’s well useless, he was not 
permitted to make it unwholesome. 





In Edmonds vy. Robinson, 29 Ch. D. 170, the Court refused to entertain 
an application by a partner for a return of a proportionate part of the 
premium he had paid on entering the partnership, the application being 
made after judgment for dissolution and an account had been obtained, and 
no such claim having been made at the hearing. No light is thrown by the 
case on the question, still somewhat obscure, how far the Court is bound by 
any settled principles in ordering a part of the premium to be returned 
where this kind of relief is sought in due course. 





Bidder vy. Bridges (Kay J. and C. A.), 29 Ch. D. 29, is a report on an 
interlocutory question arising in a case of rights of common, or rights 
ejusdem generis, of which a good deal more will be heard. In the course of 
the argument before the Court of Appeal the parties agreed to refer it to 
the Court (or rather the members of the Court) as arbitrators to settle the 
interrogatories in dispute. This leaves it a rather nice question how much 
authority attaches to the decision appealed from. 





Do politicians ever study the Law Reports? The language used by the 
advocates no less than by the opponents of Imperial Federation suggests 
that many so-called statesmen have very loose ideas as to the legal position 
of the colonies. Harris v. Davies, 10 App. Cas. 279, and Powell v. The 
Apollo Candle Company, to App. Cas. 282, have nothing in them to surprise 
lawyers. But they illustrate two points well deserving the attention cf 
Members of Parliament. First. The Privy Council, and indeed any court 
throughout the British dominions, may treat as invalid any law passed by a 
colonial legislature which is ultra vires. Secondly. The t.adency of the 
Privy Council is markedly to extend rather than limit the authority of 
colonial legislative bodies. We can hardly doubt that the Supreme Court 
of the United States would have pronounced unconstitutional a law passed 
by any State of the Union like the Act of the New South Wales Parliament 
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Company. American Courts, accustomed to a Federal Constitution, regard 
the authority of any legislature as presumably limited. The Privy Council, 
accustomed to the sovereignty of the British Parliament, tends to look 
upon colonial legislatures as, so to speak, miniature Parliaments endowed 
with unrestricted authority within a restricted area. 





The Metropolitan Bank vy. Pooley, 10 App. Cas. 210, illustrates a 
tendency on the part of plaintiffs to stretch very unfairly the sphere of 
actions of the nature of proceedings for malicious prosecution, and to revive 
the more or less obsolete rules as to maintenance. The case also happily 
illustrates the vigour with which the House of Lords will check attempts to 
make an unfair use of legal remedies. It is very well that the Courts 
should be reminded that it is their right and duty to dismiss summarily 
actions which are frivolous and vexatious. 





A glance at the reports of the Q. B. D. for June certainly suggests the 
idea that the time of the Court is mainly taken up with decisions on points 
of practice and on the interpretation of statutes. We do not say that this 
is necessarily an evil, but it is impossible not to think that some method 
might be resorted to under which questions of practice might become of less 
constant occurrence. It is even more certain that the drafting of statutes 
admits of immense improvement ; and, further, that no improvement in this 
matter will take place until Parliament ceases to act on the absurd fiction 
that six hundred and odd gentlemen can by their combined efforts compose 
an Act of Parliament. Our Parliamentary representatives try to make laws 
on a plan which none but a lunatic would adopt for writing a letter. The 
vanity of M.P.’s is the main but also the insurmountable obstacle to the 
success of any scheme for codifying the law. 





Ex parte Salaman, 14 Q. B. D. 936, should be studied by everybody 
interested in the success of the Bankruptcy Act. It holds out hopes that 
the Courts may place a considerable check on rash and hazardous specu- 
lations. 





If any of our readers wishes to see some much stronger language about 
the printing and arrangement of the Law Reports than Lord Justice 
Lindley has used—or we should care to have seen used at all in this REviEw— 
he may turn to p. 311 of the June number of the Scottish ‘Journal of 
Jurisprudence.’ 
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Attachment of Debts.— Judgment Debt more than sir years old—Garnishee Order— 
‘ Issue Execution.’ —A garnishee order obtained by a judgment creditor attaching a 
debt owing to the judgment debtor is valid, though the judgment is more than six 
years old. Per Coleridge, C.J., an attachment of debts is not an ‘issue of execution’ 
within the meaning of O. 42, rr. 18, 23. A garnishee order cannot be made to attach 
future debts. (December 16, 1884.) Fellows v. Thornton (No, 2), 14 Q. B. D. 335; 
54 L. J., Q. B. 279. 

Bankruptcy.— Assignment of Debtor's Property—Act of Bankruptcy—Fraudulent 
Preference — Pressure — Official Receiver — Costs — Personal Liability.—A debtor 
placed all his farming stock in the hands of an auctioneer for sale, with a direction to 
pay out of the first proceeds of sale (after satisfying his landlord’s claim of 148/. for 
rent) a judgment creditor who was pressing for payment. The auction realised 276/. : 
Held, that the direction for payment to H. was neither a cessio bonorum nor a fraudulent 
preference.—Official receiver, acting as trustee under a small bankruptcy, ordered 
personally to pay the costs of an unsuccessful application to the Court. (March 2, 1885.) 
Re Glanville, Harris v. Hawker, 33 W. R. 523. 

Bill of Exchange—Remittances to cover Acceptances—Specific Appropriation— 
Double Insolvency—Rule in Ex parte Waring.—Merchants who held a letter of credit 
from their bankers remitted bills from time to time to the bankers specifically appropri- 
ating them to meet the bankers’ acceptances under the letter of credit : both firms became 
bankrupt, four of the remitted bills being still in specie at the commencement of the 
bankruptey of the acceptors: Held, that the rule of Ex parte Waring (19 Ves. 345 
applied, and that the proceeds of the four bills must be applied in paying holders of 
the bankers’ acceptances to meet which the remittances had been appropriated. 
While the bankers remained solvent they were entitled to deal with the remittances as 
they pleased. (C. A., Feb. 6, 1885.) Re Suse, Ex parte Dever,i4Q. B. D. 611 (No. 2). 

Discharge—Terms—‘ Contracting debts without reasonable or probable ground of 
expectation of being able to pay.—W. 4 W. embarked in business in partnership, 
their only capital being borrowed money, to secure which they gave the lender a bill of 
sale, including the goodwill of the business, and all their property, present and future. 
W. & W. contracted debts, became bankrupt, and the bill-of-sale holder seized 
everything: Held, that the bankrupts had contracted debts without any reasonable 
or probable ground of expectation of being able to pay them, and that the Registrar 
had been right in granting them their discharge only on condition of their consenting 
to judgment being entered up against them for the whole amount of the debts provable 
in the bankruptcy. (C. A., Jam. 23, 1885.) Re White, Ex parte White, 14 
Q. B. D. 600. 

Discharge—Terms—‘ Rash and hazardous speculation’ before Bankruptcy Act, 1883. 
—Where a bankrupt has brought on his own bankruptcy by rash and hazardous 
speculations, the Court has jurisdiction, under the Bankruptcy Act 1883, sect. 28, to 
impose terms on the grant of his discharge, though the rash and hazardous speculation 
took place before the commencement of the Act. (C. A., Feb. 27, 1885.) Re Salaman, 
Ex parte Salaman, 14 Q. B. D. 936; 54 L. J., Q. B. 239; 52 L. T. R. 378. 

Disclaimer—Lease—Trustee neglecting to elect—Personal liability—Costs.— 
Where a trustee in bankruptcy had neglected to give notice within the twenty-eight 
days limited by sect. 55. stibs. 4 of the Bankruptcy Act, 1883, whether he intended to 
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Bankruptcy — (continued). 

disclaim a lease after notice by the landlord to do so, the Court, on the trustees’ appli- 
cation for leave to disclaim, granted the leave, but ordered him to pay personally a 
month’s rent to the landlord and the costs of the application. (Dec. 15, 1884.) Re 
Page, Ex parte Mackay, 14 Q. B. D. 401. 

Disclaimer— Leave not requisite—Compensation—Power to award.—Where a 
trustee in bankruptcy has disclaimed property of the bankrupt without the leave of 
the Court, as he is in certain cases empowered to do under r. 232 (b) of the Bank- 
ruptey Rules, 1883, the Court cannot order him to pay compensation, the power of 
the Court in this respect being limited to imposing terms as a condition precedent to 
the granting of leave to disclaim. (March 9, 1885.) Re Sandwell, Ex parte 
Zerfass, 33 W. R. 522. 

Disclaimer— Vesting Order—‘Person claiming interest in disclaimed property ’— 
Landlord.— Sect. 55. subs. 6, giving the Court power to vest property disclaimed by 
the trustee in ‘any person claiming interest’ in the disclaimed property, does not 
apply to a landlord. (Nov. 24, 1884.) Re Parker §& Parker, Ex parte Turquand 

No. 2), 14 Q. B. D. 405. 

Execution — Retainer —‘ Sheriff’ — Notice of Bankruptcy Petition.—A., the 
Serjeant-at-Mace of the Mayor's Court, London, finding B., an officer of the Sheriffs 
of London, already in possession of the premises on which he was going to levy 
execution, handed his warrant to B. to execute. B. sold and received the proceeds, 
and paid over 1o4/. to A. as the fruits of his execution. Within fourteen days from 
the sale B. received notice of the presentation of a bankruptcy petition against the 
debtor; Held, that though A. was ‘the sheriff’ within the meaning of sect. 46. subs. 2 
of the Bankruptey Act, 1883, notice to B. was not notice to A. and that the trustee 
oe entitled tothe 104/, (C. A., April 24, 1885.) Re Holland, Ex parte Nicholls, 
33 W. R. 572. 

Judgment Summons — Committal—‘ Means to Pay’—Voluntary Allowance— 
Debtors’ Act.—The Court may commit a person to prison under sect. 5. subs. 2 of the 
Debtors’ Act for default in payment of a debt which he has been ordered to pay and 
which he has or has had since the order the means to pay, though the only means are 
derived from gift orcharity. (Per Lindley, Cotton, L.JJ., Jan. 23, 1885.) Re Park, 
Ex parte Koster, 14 Q. B. D. 597; 33 W 

Notice— Final Judgment’— Taxed Costs—-Inquiry as to Damages.—A direction 
for payment of costs in a final judgment is a ‘final judgment’ obtained by a creditor 
within the meaning of sect. 4. subs. 1 (g) of the Bankruptcy Act, 1883, sufficient to found 
abankruptcy notice. It makes no difference that an independent inquiry as to damages 
has been directed under the same aE but not prosecuted. (C.A., Feb. 13, 1885.) 
Re Faithfull, Ex parte Moore, 14 Q. B. D. 627; 54 L. J., Q. B. 190; 33 W. R. 438. 

Official Receiver— Business carried on by— Reimbursement —Composition—Charge 
on Assets.—The proper form of order where an official receiver has expended moneys in 
carrying on the debtor’s business, and a composition is afterwards approved, is, 

‘ That the official receiver do forthwith give up to the trustee possession of the debtor's 
estate, and that the trustee do pay to the official receiver the amount which shall be 
found due to him out of the first assets which shall come to his hand out of the estate.’ 
(Nov. 20, 1884.) Re Taylor, Ex parte Board of Trade, 51 L. T. R. 711. 

Order and Disposition— Bankruptcy of Husband—Separate Property—Foreign 
Marriage Contract—Trusteeship of Husband.—Under a marriage contract made in 
Prussia, and to be construed as the Court held by Prussian law, the wife was entitled 
to all her property for her separate use. The husband, a domiciled Englishman, was 
afterwards adjudicated a bankrupt in England: Held, that in default of any trustee of 
the marriage contract, the husband was a trustee for his wife of her separate property, 
and that chattels of hers in his order and disposition at the date of the bankruptcy did 
not pass to his trustee in bankruptcy. (C. A., Jan. 16, 1885.) Re Sibeth, Ex parte 
Sibeth, 14 Q. B. D. 417. 

Proof—Admission of Debt by Bankrupt—Admission against Interest —An ad- 
mission of a debt by a bankrupt in his statement of affairs is not an admission against 
the bankrupt’s interest so as to be admissible as evidence of the debt against the trustee 
in bankruptey after the bankrupt’s death. A statement to be admissible as an ad- 
mission against interest must be against the interest of the person at the time he makes 
it; it is not an admission against interest if it may or may not at some subsequent time 
turn out to have been against his interest. (C. A., Dec. 19, 1884.) Re Tollemache, 
Ex parte Edwards, 14 Q. B. D. 415. 

Proof —Judgment Debt—Evidence of Consideration—Judgment—How proved.— 
A judgment is primd facie evidence of a provable debt, but if the circumstances are 
suspicious, the Court will go behind the judgment and require evidence of the con- 
sideration before admitting the proof. The proper mode of proving a judgment is 
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Bankruptcy — ‘continued. 
by production of a certified copy of the entry of the judgment in the entry book of 
judgment. (C. A., Feb. 13, 1885.) Re Tollemache, Ex parte Anderson, 14 
Q. B. D. 606. 

Proof by Retired Partuer— Competition with Creditors—Statute-barred Debt— 
Trust of Real Estate for payment of debts—No Real Estate.—The rule that a partner 
shall not prove in competition with the creditors of the firm does not apply where the 
partner so claiming to prove has ceased to be liable to the creditors by reason of their 
claims against him being statute-barred. A devise of real estate upon trust for 
payment of debts does not prevent the operation of the Statute of Limitations if there 
is no real estate. (Dec. 15, 1884.) Re Hepburn, Ex parte Smith, 14 Q. B. D. 394. 

Proof—Judqment obtained after Act of Bankruptey.—A debt cannot be proved in 
bankruptcy if the only evidence of it is a judgment obtained against the bankrupt after 
an act of bankruptey. (C. A., Jan. 30, 1885.) Re Tollemache, Ex parte Bonham, 
14 Q. B. D. 604; 52 L. T. R. 17. 

Reputed Ownership— Notorious Custom—Bill of Sale—Transfer— Registration.— 
A notorious custom, as that of hotel-keepers hiring furniture, is none the less effectual 
to rebut the application of the law of reputed ownership because in a particular case 
the furniture happens not to have been hired but bought.—A transfer of a registered 
bill of sale does not require registration. (C. A., Feb. 20, 1885.) Re Parker, Ex 
parte Turquand (No. 3), 54 L. J., Q. B. 242; 33 W. R. 437. 

Small Bankruptcies—Summary Administration— A ppeal— Leave— Ultra vires.— 
Rules 199 of the Bankruptcy Rules 1883, allowing an appeal in cases of small bank- 
ruptcies under sect. 121 of the Act only by leave, is not w/fra vires, being authorised 
by sect. 121. subs. 3. Per Wills, J.; quwre, whether rules can be questioned on the 
ground of ultra vires, after having been laid before Parliament for three weeks under 
sect. 127. (March 4, 1885.) Re A.J. Dale, Ex parte M. L. Dale, 33 W. R. 476. 

Trustee— Bankruptcy Act, 186g—Undistributed Fund—Discharge—Liability to 
Account— Board of Trade.—A trustee in liquidation under the Bankruptey Act, 1569, 
who at the date of the passing of the Bankruptcy Act, 1883, had in his hands undis- 
tributed funds for two years after the receipt thereof, is liable to be called upon to 

account by the Board of Trade under sect. 162. subs. 2 (a), although he has obtained 
his discharge after the date of the Bankruptcy Act, 1883. (Dec. 15, 1884.) Re 
Chudley, Ex parte Board of Trade, 14 Q. B. D. 402. 


Bastardy.—Jurisdiction—Service of Summons in Scotland—Summary Jurisdiction 
(Process) Act.—Sect. 6 of the Summary Jurisdiction Process) Act, 1881, does not 
enable a woman who has obtained a bastardy summons in England to serve it on the 
putative father in Scotland. (H. L., Dec. 4, 1884.) Berkeley v. Thomson, 10 App. 
Cas. 45; 54 L. J., M.C. 57; 52 L. T. R. 1. 

Bill of Sale.— Assignment of future Goods—Equitable Title—Legal Title—Priority 
—Seizure.—A. by bill of sale assigned all goods then being or thereafter to be brought 
on certain premises by way of security for an advance to B. A. afterwards brought 
other goods on the premises, and assigned them by bill of sale to C., who had no notice 
of B.’s bill of sale: Held, that C.’s legal title to the after-acquired property must 
prevail over B.’s equitable title, and that the fact of B. having seized the goods before 
C. made no difference. (C. A., Feb. 26, 1885.) Hallas v. Robinson, 33 W. R. 426. 

Pledge of Delivery Warrants by Company—Non-Registration— Winding Up— 
Bills of Sale Act Amendment Act.—A company, to secure an advance by a pawn- 
broker, deposited with him delivery warrants for 400 cases of tin plates lying at a 
wharf, with a memorandum of deposit giving 4. a power of sale. The company was 
afterwards wound up: Held, that the object of the transaction being immediately to 
transfer the possession from the grantors to the grantee was not a bill of sale within 
the meaning of the Bills of Sale Acts, 1878, 1882, so as to be void for want of regis- 
tration or informality against the liquidator. (Pearson J., Jan. 24, 1885.) Re 
Cunningham and Co., Attenborough’s Case, 54 L. J., Ch. 448; 33 W. R. 387; 52 
L. T. R. 214. 

Building Society.— Directors— Corroboration Boud—Ultra vires.—Directors of a 
building society granted a corroboration bond, to prevent property mortgaged to them 
by an advanced member from being sequestrated by prior mortgagees: Held, in the 
winding-up of the society on construction of the rules that such corroboration bend 
was w/tra vires. (H. L., Nov. 24, 1884.) Small v. Smith, 10 App. Cas. 119. 

Withdrawal— If the Fund permit ’—Priority— Winding up.—By a rule of a build- 
ing society, any member was to be allowed to withdraw provided the funds permitted, 
upon giving a certain notice, and no further liabilities were to be incurred by the society 
till such members had been repaid: Held, in the winding-up of the seciety, that 
members who had given notice which had expired before the winding-up were entitled 
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Building Society — continued). 

to be paid in priority after the outside creditors, (H. L., Nov, 28,1884.) Walton v. 
Edge, 54 L. J., Ch. 362; 33 W. R. 417; 10 App. Cas. 33. 

Carrier.— Ney/igence—Coutract to carry by Tidal Boat —Delay— Conditions 
Damages— Loss of Market.— By the terms of a contract with the South-Eastern Rail- 
way Company, consignments of fish were to be sent by special train and tidal boat 
(wind, weather, and tide permitting) to Boulogne ri? Folkestone for Paris. Owing to 
the state of the weather the captain refused to load a consignment (an unusually 
large one), and the fish had to be sent on by a cargo boat, and arrived at Paris 
deteriorated and too late for market: Held, on an application for a new trial for 
misdirection, that the Company was bound to take reasonable care that the fish should 
arrive by some boat at its destination within a reasonable time, and the question 
whether they had done so or not was for the jury: Held also, that damages were not 
recoverable for the loss of market. (Dee. 10, 1884.) Hawes v. South-Eastern Rail- 
way Company, 54 L. J., Q. B. 174. 

Charity.— Committee for Church Building— Action for Account against former 
Member—Attorney-General—Charitable Trasts Act.—Five persons, members of a 
self-constituted committee formed to receive subscriptions for rebuilding a church, 
brought an action for an account against a former member: Held, that the plaintitfs 
were agents of the subscribers, not trustees, and as such could not maintain an action 
against a co-agent: Held also, that the subscribers themselves could not maintain 
an action without first obtaining the fiat of the Attorney-General: Semble, the sub- 
scriptions being voluntary, the certificate of the Charity Commissioners under sect. 
62 of the Charitable Trusts Act, 1853, would not be requisite. (Pearson J., Jan. 
27, 1885.) Strickland vy. Weldon, 28 Ch. D. 426; 54 L.J., Ch. 452; 52 L.T. R. 247. 

Mortmain Act—Impure Personalty— As Evecutors may think fit’—A gift of 
residue comprising impure personalty to executors ‘to give it to the poor as they might 
think fit,’ will not be prevented from failing as to the impure personalty because the 
executors may give it to institutions able by law to hold land, such as hospitals. 
(Kay J., March 3, 1885.) Re Clark, Husband v. Martin, 33 W. R. 516. 
Company.— Association of more than twenty persons—Land Society—Trustees—Le- 
gality—Registration.—The trustees of a land society constituted by a trust deed 
bought land for the society and re-sold it in allotments to the individual members, whe 
were more than twenty in number: Held, that the society was not an association of 
more than twenty persons formed for the purpose of carrying on business having for its 
object the acquisition of gain within the meaning of sect. 4 of the Companies Act, 
1862, so as to be illegal for want of registration. (C. A., Jan. 19,1885.) Re 
Siddall, 27 Ch. D. 1; 33 W. R. 509. 

Meeting— Poll— As Chairman shall direct’— Adjournment.—Under a clause in a 
Company's articles of association, in the form of Art. 43 of Table A of the Companies 
Act, 1862, providing that if a poll be demanded by five or more members it shall 
be taken in such manner as the chairman shall direct, the chairman may order a poll 
to be taken then and there without any adjournment. (Kay J., Feb. 6,1885.) Re 
Chillington Iron Company, 33 W. R. 442. 

Petition for Winding-up—Judgment Creditor—Judgment obtained by Collusioa.— 
Where a winding-up petition is presented by a judgment creditor, and there is evidence 
that the judgment has been obtained by collusion, the Court will dismiss the petition 
and not order it to stand over in order that the judgment may be impeached. A 
creditor is not entitled ex debito justitiea to a winding-up order when there are no 
assets. (Pearson J., Dec. 15, 1884.) Re The United Stock Exchange, 51 L. T. R. 
687. 
Profits—Acenmulation—A ppropriation to new Shares—Capital or Tncome— 
Tenant for Life and Remainderman.—A company which had accumulated undivided 

rofits as a reserve fund resolved to issue new shares, and offered to credit the share- 

olders who accepted them with £7 10s. paid up out of such accumulated profits: 
Held, that as between a tenant for life and remainderman under the will of a share- 
holder, shares so allotted belonged to the tenant for life, and that the time when the 
profits were earned was immaterial. The question whether such profits remain income 
or have been capitalised is in each case a question of fact.—As a general principle, 
what a company says is income shall be income, and what it says is capital shall be 
capital. (Ray J., reversed C, A., March 18, 1885.). Re Bouch, Spoule v. Bouch, 33 


W. R. 621; 52 L. T. R. 366. 

Shares—Allotment —Delay—Repudiation—Winding-up Intervening.—B., an al- 
lottee of shares in a company, took out a summons to have his name removed from the 
register on the ground of delay in allotment. A week afterwards a winding-up order 
was made against the company on a petition presented a few days before B.'s applica- 
tion; Held, that though the contract was voidable for delay as between B. and the 
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Company— (continued). 
Company, the rights of creditors under the winding-up order had supervened, and B. 
was too late. (Kay J., March g, 1885.) Re Land, Loan, Mortgage, and General 
Trust Company of South Africa, Ex parte Boyle, 33 W. R. 450. 

Shares—Trausfer— Equitable Titles—Priority — Notice—Deed of Trausfer— 
Companies Act.—VPersons with an equitable title to shares prior in time to that of 
other persons with only an equitable title will not be postponed because the latter have 
given notice of their title to the company, the rule laid down in Dearle v. Hall (3 
Russ. 1) with regard to notice of equitable assignments of choses in action being inap- 
plicable to shares in companies formed under the Companies Act, 1862. Such a notice, 
having regard to sect. 30 of the Companies Act, 1862, providing that the company 
need not take any notice of trusts or equitable assignments, is ineffectual. The only 
remedy of a cestui que trust, or equitable mortgage of shares in such a case, is by re- 
straining notice or order under Rules of Court 1843, O. 46, and § Vic. c. 5. sect. 4. 
W., who was Secretary of a Tramways Company, attended the reading of a will as 
a relative of the deceased person: Held, that he was not affected in his official capacity 
with notice of a transfer of shares in the Tramways Company mentioned in the will. 
Validity of deed of transfer considered. (C. A., Dee. 18, 1884.) Socité Generale de 
Paris v. Tramways Union Company, 14 Q. B. D. 424; 54 L. J., Q. B. 177. 

Shares—Trausfer by way of Security—Registration—Company’s right to refuse— 
Liquidation of Trausferor—Trustee's Right to be Registered. —P. a shareholder in a 
company who had transferred his shares by way of security to a bank, before the 
transfer was registered filed a liquidation petition, and the trustee under the liquida- 
dation applied to have the shares registered in his name. This the directors refused 
under one of the articles of association, which authorised them to refuse registration 
of a transfer by a shareholder indebted to the company, which P. was: Held, that 
the company was not compellable to register the trustee even though the bank con- 
sented. (C.A., Feb. 11, 1885.) Re Cannock and Rugeley Colliery Company, Ex 

parte Harrison, 28 Ch. D. 363. 

Winding up— Benefit Society— Withdrawing Members— Priority.—Where certain 
members of a benefit society had given notice of withdrawal before the date of a wind- 
ing-up order: Held, on construction of the rules of the society ‘the debts of the society 
having been all paid), that they had a charge on a fund constituted by repayments by 
appropriation or advanced members, entitling them to priority of judgment, and that 
such right was not affected by the closing of the fund after the notice of withdrawal. 
(Kay J., reversed C. A., Jan. 13, 1885.) Re Alliance Society, 28 Ch. D. 559. 

Winding up— Company Incorporated by Royal Charter—Companies Act— 
Shares—‘ Original Holder.—Company incorporated by royal charter in 1851 held 
capable of being wound up under the Companies Act, 1862. ‘Original holder’ of shares 
held not to be confined to the original allottee, but to mean the transferor to the 
person holding the shares at the date of the winding-up. (C. A., Feb. 17, 1885.) Re 
The Oriental Bank Corporation, 54 L. J., Ch. 481. 

Winding-up—Crowa Debts—Priority— Bankruptcy Rules—Incorporation—Judi- 
eature Act.—Though, under sect. 150 of the Bankruptey Act, the Crown is bound by 
the provisions of the Act as to priorities of debts, a similar provision is not by force 
of sect. 10 of the Judicature Act, 1$75, incorporated into the Companies Act, 1862, 80 
as to take away the Crown’s prerogative, to be paid first and in full out of the assets 
of a company that is being wound up. The Victorian Statute, sect. 17, does not bind 
the Crown suing in this country on a contract made in the colony, (Chitty J., Jan, 

17, 1885.) Re Oriental Bank Company, Ex parte The Crown, 28 Ch. D. 643; 54 

L. J., Ch. 327. 

Winding-up—Examination of Witnesses— Depositions—Right to use against other 
than Deponents.—The depositions of witnesses examined by a liquidator under sect, 
115 of the Companies Act, 1862, can only be used as evidence against the deponent 
himself; it makes no difference that the liquidator has given the deponent notice of his 
intention to use the depositions of others against him. Further time for taking evi- 
dence allowed to the liquidator. (Pearson J., Feb. 12, 1885.) Re Great Western 
(Forest of Dean) Coal Consumers Company, 33 W. R. 444. 

Winding-up— Rate—Liquidator carrying oa Business— Beneficial Occupation. — 
Where the official liquidator of an hotel company had carried on the business with a 
view to selling it as a going concern, the Court, though no profits had been realised, 
held that there had been a beneficial occupation, and gave leave to the overseers to levy 
a distress for a poor-rate made after the date of the winding-up order. (Bristowe 
V.C., affirmed C. A., Nov. 6, 1884.) Re International Marine Hydropathic Company, 
28 Ch. D. 470. 

Winding up—Set off—Paving Contract—Unliquidated Damages—Mortgage— 
Priority.—A company which had contracted with the Commissioners of Sewers to 
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Company (continued). 
pave a certain street, payment to be made on completion, and also to keep the street in 
repair for fifteen years, was ordered to be wound up. The liquidator completed the 
paving, and claimed payment: Held, that under the Bankruptcy Act, 1869, sects. 31, 39 
(Bankruptey Act, 1583, sects. 37, 38) the Commissioners were entitled to set-olf 
unliquidated damages in respect of non-fulfilment of the agreement to repair for fifteen 
years against the sum payable by them for paving; but that such right of set-off, 
arising only on the winding-up and not under the contract, was subject to the claims 
of mortgagees of the contract moneys whose rights had been constituted before the 
winding-up. (C. A., Feb. 17,1885.) Re Asphaltic Wood Pavement Co., 33 W. R. 513. 
Winding up—Stoppage of Bank—Traunsactions of Branch Bank lifore notice 
Proof.—After the stoppage of a London bank and presentation of a winding-up 
petition, but before news of the stoppage and petition could have reached a branch 
bank at Mauritius, and before a winding-up order had been made, bills were drawn 
by the branch bank on the London office: Held, in the winding-up, that the bill- 
holders, or the persons by whom the consideration was paid, were not entitled to have 
the consideration refunded, but only to prove in the winding-up, such bills not being 
‘dispositions of property’ capable of being confirmed by the Court under sect. 153: 
Held, also, that the authority of the directors of the branch bank was not revoked 
until notice of the official liquidator’s appointment reached them. (Chitty J., Aug. 
29, 1884.) Re Oriental Bank Corporation, Ex parte Guillemin, 28 Ch. D. 634; 
54 L. J., Ch. 322. 
Contagious Diseases (Animals) Act.—Voring Auimals—Prohibited district —De- 
claration— Right of Railway Company to demand.—By a regulation made by the G@. 
Local Authority, under the Contagious Diseases (Animals) Act, 1878, no animal was 
to be moved into the G. district except fat animals for immediate slaughter, and 
* before any movement into the county district or removal from the railway truck in 
the county district’ a declaration was to be furnished to the inspector of the local 
authority that the animals were free from disease: Held, that a railway company 
was not liable for refusing to carry fat animals into the G. district without a declaration. 
(Jan. 26, 1885.) Williams v. Great Western Railway Co., 52 L. T. R. 250. 
Contract.— Rescission—Agreement to grant leare—Form of Order—Counter Claim— 
Specifie Performance.—J udgment was given for specific performance of an agreement 
by the defendant to grant a lease to the plaintiff, the plaintiff to pay a certain sum 
for alterations and rent under the agreement counterclaimed for by defendant. The 
plaintiff being unable to pay the sum ordered, the defendant moved to have the agree- 
ment rescinded : Held, that the defendant was entitled to rescission, but not at the 
same time to payment of the sums due under the agreement. (North J., March 28, 
1885.) Hutchings v. Humphrey, 33 W. R. 563. 
County Court.—Sfay of proceedings—Action for Tort—Employers’ Liability Act— 
Action not capable of being brought in High Court—County Court Act.—The right 
given to a defendant by sect. 39 of the County Courts Act, 1856, of staying an action 
of contract over 20/. or for tort over 5/. brought in a County Court does not apply 
where the action (as e.g. under the Employers’ Liability Act) is one which cannot be 
brought in the High Court. (March 20, 1885.) Reg. v. Judge of the City of London 
Court ; also sub. nom, Clarton v. Lucas § Aird, 14 Q. B. D. 818; 33 W. R. 521. 
Criminal Law.—Fulse pretences — Insurance Agent — Lapsed Policy — Obtaining 
premium on.—Prisoner, an agent of an insurance company, obtained payment of a 
a premium (overdue) from a person whose policy had lapsed, by representing to 
im that the payment ‘ would be effectual.’ The policy had lapsed by reason of the 
prisoner having misappropriated the premium for the previous year. The company 
was in the habit, however, of allowing lapsed policies to be renewed on payment of 
overdue premiums: Held, that the prisoner had been rightly convicted of obtaining 
the money by false pretences. (C. C. R., diss. Grove and Manisty, JJ., Dec, 20, 1884.) 
Reg. v. Powell, 54 L. J., M. C. 26; 51 L. T. R. 713. 
Domicile.— Sco/chman— Migratory life in England—Animus manendi— Domicile of 
origin.—P. was born in Scotland in 1792. When 18 years of age, having obtained a 
commission in the army, he left Scotland and never returned. He served with his 
regiment abroad for many years, and spent the last 22 years of his life in England, 
living in lodgings, hotels, and boarding-houses at watering-places. He died in London 
in 1882: Held, that there was no intention manifested to acquire an English domicile, 
and that the domicile of origin remained. (Chitty J., March 24, 1885.) Re Patience, 
Patience v. Main, 33 W. R. 500. 
Education (Elementary ).— School Board—Coatract not under seal—Appointment of 
‘necessary officer’—Architect— Elementary Education Act.— A school board, which, 
by the Elementary Education Act, 1870, is made a corporate body, appointed an 
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Education (Elementary) continued). 
architect to the board by a Minute duly signed by the chairman under Schedule 7: 
Held, an appointment of a ‘ necessary officer’ within sect. 35, and valid though not 
under seal. (Dec. 15, 1884.) Scott v. The Great and Little Clifton School Board, 
14 Q. B. D. 500; 33 W. R. 368. 

Estoppel.—Estoppel— Res Judicata—Probate—Finding as to Domicile—Executor— 
Legitimus coutradictor.—Probate is not conclusive evidence of the testator’s domicile, 
if the probate ought to have equally been granted on the hypothesis of domicile A. or 
B., the decision in such a case of the domicile not being necessary to enable the Court 
of Probate to arrive at its judgment ia rem. The finding of an English domicile by 
the Court of Probate in a suit to which the executors are parties does not as res 
judicata bind a person who alleges that by the law of the testator’s domicile his will 
could only operate upon one-fourth of his property, the executor not being in such a 
case legitimus contradictor on behalf of the person so claiming. (C. A., Feb. 21, 1885.) 
De Mora v. Concha, 52 L. T. R. 282. 

Executor and Administrator.— Administration of Assets—General Personal Estate 
— Exoneration—Settled Property appropriated for payment of Delts.—A testator'’s 
general personal estate is not, in the absence of express words or necessary implication, 
exonerated from its primary liability for payment of his debts by his having executed 
a settlement of real estate providing for payment of his debts on his death, but it is 
exonerated if the settlement is a settlement of personal estate. (Pearson J., Jan. 
13, 1885.) Trott v. Buchanan, 28 Ch. D. 446; 33 W. R. 339; 52 L. T. R. 248. 

Administrator—A ppointment of New— Bound — Reduction of Amount.—W here an 
estate had been reduced by the fraud of an administrator, the Court in appointing a 
new administrator allowed him to give security on the reduced amount. (Jan. 27, 
1885.) Ja the Goods of Jane Halliwell, 54 L.J., P. D. & A. 32; 33 W. R. 371. 

Game.—Seizure on Highway by Constable —Prevention of Poaching Act.—A con- 
stable saw a prisoner on the public highway with game, which he had good cause for 
suspecting had been unlawfully obtained. The prisoner, on being seen, ran across 
a meadow and threw away the game, which the constable seized about a hundred 
yards from the highway: Held, that the prisoner had been rightly convicted under 
sect. 2 of the Prevention of Poaching Act, though the seizure was not on the highway. 
(March 14, 1885.) Lloyd v. Lileyd, 14 Q. B. D. 725; 33 W. R. 457. 

Gaming.— Betting—* Using a Place’—Inclosed Field—Moving about.—H., at some 
dog-races which were held in a field, walked about a reserved inclosure and made 
lets with several persons there; he had no stool, box, or umbrella fixed in the 
ground: Held, that he had been wrongly convicted of ‘ using a place’ for betting with 
the persons resorting thereto. (March 4, 1885.) Snow v. Hill,14 Q. B. D. 588; 33 
W. R. 473. 

Highway.— Repair — Contribution from County — Turnpike Trust — Cesser before 
Expiry—Highways and Locomotive Amendment Act.—The trusts of a turnpike road 
within a ‘ highway area’ expired in 1877, but the road had in 1855 become vested by 
a Local Act in Commissioners who were the highway authority for the district, and the 
trustees had then ceased to repair it: Held, notwithstanding, that the road had only 
ceased to be a turnpike road since the expiration of the trusts, and that the highway 
authority were entitled, under the Highways Locomotive Act, 1878, sect. 13, to recover 
from the county authority half the expense of repairing. (C. A., Dec. 54, 1884.) 
Newton in Makerfield Improvement Commissioners v. JJ. of Lancashire, 54 L. J., 
M. C. 1; 33 W. RK. 488. 

Husband and Wife. — Dirorce — Settlement —Variation — Guilty Wife. —Where a 
marriage had been dissolved on the ground of the wife’s adultery, and the husband and 
wife had brought property into settlement from which each derived an income of £400 
a year, the Court varied the settlement by ordering the wife to pay half her income 
for the support of the husband and children, extinguished the wife's interest in the 
husband's property and her power of appointment among the children, and suspended 
a power of appointing to a second husband till after the death of the petitioner. 
(March 24,1885.) Noel v. Noel, 33 W. R. 552. 

Gift by Husband —Bankruptcy— Trusteeship—A nte-nuptial Parole Agreement — 
Statute of Frauds.—An intended husband before the marriage (which was anterior to 
the Married Women’s Property Act, 1882) verbally agreed that a sum of money stand- 
ing to the credit of the intended wife at a bank should belong to her for her separate 
use, but no transfer to trustees was made. For some years after the marriage the 
wife continued to receive the interest. The husband afterwards filed a liquidation 
petition: Held, that whether the agreement was valid under the Statute of Fraud or 

not, the husband had made a gift of the money to the wife, and constituted himself a 

trustee for her, aud that the trustee under the liquidation was not entitled. (C. A., 
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Husband and Wife — (continued). 
March 6, 1885.) Re Whitehead, Ex parte Routh, 14 Q. B. D. 419; 54 L.J., Q. B. 
240; 33 W. R. 471. 

Joint Investments—Joint Banking Account—Jus accrescendi—Separate Pro- 
perty.—A husband and wife kept a joint banking account derived chiefly from the 
wife's separate estate, and large investments in railway steck were made in the 
names of the husband and wife by drawing on the account. The wife died a few days 
after the husband: Held, that the wife took by survivorship, but that the interest in 
the stock and banking account was not separate property belonging to the wife during 
coverture, so that she could dispose of it by will made during coverture. (Pearson J., 
Jan. 28,1885.) Re Young, Trye and Sullivan, 28 Ch. D. 705. 

Marriage Settlement —Afler-acquired Property—Agreement to Settle—‘ Shall 
become entitled °—Gifts to Wife before Marriage.—A warriage settlement, made in 
1881, contained an agreement for settlement of ‘ all real and personal property to which 
F. (the intended wife) or 7’. (the intended husband) in her right at any time during her 
now’ intended coverture shall become entitled, except jewels, trinkets, &e., which it is 
hereby declared shall belong to F. for her separate use.’ Held, on construction of the 
settlement, that jewellery belonging to F. at the date of the marriage was within the 
exception (as vesting in the husband during the coverture), and therefore the wife's 
separate property. (C. A., affirmed H. L., Nov. 4, 1884.) Williams v. Mercier, 10 
App. Cas. 1; 54 L.J., Q. B. 148; 33 W. R. 373. : 

Marriage Settlement —Setting Aside—Misrepresentations as to character by Wife. 
A husband brought an action to set aside a settlement executed by him on his 
marriage with his wife, on the ground of false statements made by his wife to him before 
marriage as to her character and conduct: Held, that the statement of claim disclosed 
no cause of action, and must be struck out under OQ. 25, R. 4. (C. A., Dec. 17, 1884.) 
Johuston v. Johnston, 33 W. R. 239. 

Nullity of Marriage—Impotence—Lapse of time— Misconduct of Wife—‘ Sincerity. 
—A lapse of seven years is no ground for refusing a decree of nullity by reason of the 
husband's impotence, if the impotence is incurable, nor is the fact that the alleged wife 
after lapse of such a period has cohabited with another man such evidence of insincerity 
on her part as to disentitle her to have the marriage annulled. (March 5, 1885.) 2/. 
otherwise D. v. D., 10 P. D. 75. 

Nullity of Marriage—Insanity, what is—Onus probandi.—The Court will not annul 
a marriage on the ground of the respondent’s insanity unless the petitioner can show 
that at the date of the marriage there was unsoundness of mind on the respondent's part 
of such a kind that the respondent was incapable of understanding the nature of the 
marriage contract, and the duties and responsibilities which it creates free from morbid 
delusions on the subject. (March 10, 1885.) Durhamv. Durham, Huuater v. Edney, 
Cannon v. Smalley, to P. D. 80. 

Post-nuptial Settlement— Separate Interest—Bargain— Valuable Consideration.— 
A husband and wife, having separate interests in certain real estate, agreed upon a post- 
nuptial resettlement of the property: Held, that the resettlement was a bargain between 
them for valuable consideration and therefore not void under 27 Eliz. c. 4 against a 
subsequent purchaser for value from the husband. (North J., Dec. 8, 1884.) 
Schreiber v. Dinkel, 54 L. J., Ch. 241. 

Restitution of Conjugal Rights—Attachmnent—Matrimonial Causes Act, 1884— 
Costs— Debtors Act.—A writ of attachment cannot be issued since the passing of the 
Matrimonial Causes Act, 1884, to enforce a decree for restitution, of conjugal rights, 
though the decree has been made before the Act. Though a person actually in prison 
for contempt may be refused his release after clearing his contempt until he has paid the 
costs, a writ of attachment ought not to issue merely for the purpose of compelling a 

rson which has been in contempt to pay the costs. (Hannen, J., affirmed C. A., 

farch 12, 1885.) Weldon v. Weldon, 33 W. R. 427; 52 L. T. R. 233. 

Restitution of Conjugal Rights—Separation Deed—Covenant not to sue by 
Trustee.—A covenant by the trustee of a separation deed that the wife shall not take 
proceedings against the husband to compel cohabitation, held a bar to a suit by the 
wife for restitution of conjugal rights, the deed being executed by the wife, the 
husband, and trustee, and reciting the agreement to live separately. Separation 
deeds between husband and wife are not against public policy. (C. A., Feb. 13, 1885.) 
Clark v. Clark, 33 W. R. 405; 52 L. T. R. 234. 

Separate Estate—Action by Husband against Wife—Ante-nuptial Loan— 
Married Women’s Property Act, 1882.—A husband cannot recover from his wife 
money which he has lent to her before marriage on the security of her separate 
estate, though the loan was made after the commencement of the Married Women’s 
Property Act, 1882: Secus as to money which he has lent her after the marriage. 
(Feb. 28, 1885.) Butler v. Butler, 14 Q. B. D. 831. 
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Husband and Wife— (continued). 

Separate Estate—Shares standing in Husband's Name—Gift to Husband—Ouaus 
probandi.—Shares given by will to a married woman in 1860 for her separate use 
were, with the wife's consent, transferred by the executor into the husband's name. 
The husband received the dividends for more than twenty years, and died a few 
days before his wife: Held, that the husband was a trustee of the shares for his wife, 
the mere receipt of the dividends being no sufficient evidence of a gift of the capital 
of the shares. Kay J. January 31, 1855.) Re Curtis, Hawes v. Curtis, 52 
L. T. R. 244. 

Indemnity.— Goods sold for another's debt —Lawful Seizure—Agreement.—A father 
bought a business for his sons, but the business was carried on ostensibly by the father 
in conjunction with the sons. A creditor of the father seized and sold goods belonging 
to the sons: Held, that the goods having been lawfully seized, the trustee in the 
sons’ bankruptcy was entitled to recover the value of them from the father, and that 
such right of indemnity existed independently of any agreement or privity between 
the father and the sons or their trustee. C. A., March 18, 1885. Edmuuds v. 
Wallingford, 14 Q. B. D. 811. 

Infant.— Joint 7% nancy— Severance— Settlement— Voidable Deed.—An infant may by 
deed sever a joint tenancy, an infant’s deed, though voidable, being good until avoided. 
(Pearson J., January 24, 1585. Burnaby v. Equitable Recersionary Interest 
Society, 28 Ch. D. 416; 54 L. J., Ch. 466; 33 W. R. 639. 

Injunction.— Consent — Relractation— Discovery of Ground of Defence.—A defendant 
to an action for infringement of a trademark, consented to a perpetual injunction, but, 
before the order was drawn up, discovered facts which might prove a good defence by 
evidence of prior user: Held, that the consent, not having been given by mistake or 
surprise, but deliberately, could not be retracted. (Kay me eames II, 1584.) 
Elsas and Bochs v. Williams, 54 L. J., Ch. 336; 52 L. T. R. 

Letters—Property in—Publication— When, justified. —tLe rh. belong to the person 
to whum they are sent; but such person has no Tight t » publish them, unless it is neces- 
sary to do so for the vindication of his own character. LV.C. B., November 7, 1584.) 
Earl of Lytton v. Devey, 54 L. J., Ch. 293. 

Pollution of Stream—Prospective Danger—Quia timet Action.—The Court will 
not grant an injunction in a quia timet action except upon proof that the apprehended 
danger is imminent, and that the apprehended damage will be substantial, if not irre- 
parable. Plaintiff, who was a paper manufacturer, sought to restrain defendants, 
alkali manufacturers some miles higher up the stream, from depositing large quantities 
of refuse on land sloping down to the banks of the river on which plaintiff's mill stood. 
There was evidence that a very destructive liquid must in time ooze from the refuse 
which would spoil the water for the plaintiff's purpose: Held, that no actual injury 
being alleged and the prospective danger being preventible, the action must be dis- 
unissed, but without prejudice to the plaintitf’s right to bring another action in case of 
actual or imminent injury. (Pearson J., January 27,1855.) Fletcher v. Bealey, 28 
Ch. D, 688. 

Undertaking —Damages—Mistake of Law by Judge— Married Women's Property 
Act.—An undertaking as to damages given by the plaintiff on the granting of an 
injunction will be enforced though the injunction was granted by the judge under a 
mistake of law, but such damages only will be recoverable as would not be too remote 
in a case of contract. A wife who has given such an undertaking since the Married 
Women’s Property Act, on obtaining an injunction against her husband, is not pro- 
tected against her liability to pay damages by sect. 12 of the Act providing that no 
husband or wife shall be entitled to sue the other for tort. “(Pearson J., December 12, 
1884.) Hunt v. Hunt (No. 2), 54 L. J., Ch. 289. 

Inn.— Licence—Renewal— Objection made to Justices in private—Licensing Act.— 
An objection made in the private rooms of the justices to the renewal of a licence is 
not an objection within the meaning of the proviso to subs. 2 of sect. 42 of the Licensing 
Act, 1872, entitling the justices to adjourn the granting of the licence to a future day. 
(March 2, 1885.) Reg. v. The JJ. of Merthyr Tydvil, 14 Q. B. D. 584. 

Licensing Acts—Raffling Spirits at Unlicensed Premises— Sale’—Married 
Woman— Evidence of Husband.—The husband of a married woman who held a licence 
to sell intoxicating liquors took spirits to an unlicensed house to be raffled for: Held, 
a ‘sale’ within the meaning of sect. 62 of the Licensing Act, 1872, and that the 
married woman, having been proved to be cognisant of the transaction by the volun- 
teered evidence of her husband (a competent though not compellable witness), had been 
properly convicted under sect. 3. Quwre as to husband's competency to give evidence 
under sect. 51. (March 25, 1884.) Seager v. White, 51 L. T. R. 261. 

Insurance.— Marine—Mortgagees of Ship—Insurable Interest—Surrogation—‘ Ab- 
solute Total Loss..—Mortgagees of a ship agreed with the mortgagors to effect an 
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Insurance continued . 
insurance on the ship at the expense of the mortgayors. Owing to a mistake they 
represented to the mortyayors that they had done so, and the ship was sent to sea and 
totally wrecked, the mortyayees in the meanwhile having only been able to eflect an 
insurance against ‘absolute total loss:’ Held, that the mortgayees, who had been 
compelled to indemnify the mortygagors for the loss of the vessel, were surrogated to 
their rights, and though subsequently paid off had an insurable interest entitling them 
to recover from the underwriters. ‘Absolute total loss’ construed to be contrasted 
with ‘constructive total loss.” (Jan. 24, 1885.) Lery v. The Merchants’ Marine 
Jasurance Co., 52 L. T. R. 263. 

Marine—Policy— Chartered Freight—Ship Damaged but not Disabled—Liability 
of Underwriters.—Shipowners effected an insurance against loss of chartered freight, 
under a clause in a six months’ charter-party, providing that the payment of hire 
should cease if the ship became disabled by any accident. The ship was damaged by 
an accident during the currency of the charter-party, but the damaye was not discovered 
till after the charter-party had expired, and no loss of freight was sustained: Held, 
that the underwriters were not liable, though the delay rendered necessary for repairs 
had prevented a renewal of the charter-party. (March 11, 1585. Hough v. Head, 
54 L. J., Q B. 294; 33 W. R. 458. 

Marine— Time Policy—-Warranty against Average vader 31. per cent —Lumping 
Losses.—A ship was insured under a time policy, the policy containing. the following 
warranty: ‘The ship and freight shall be and are warranted free from average under 
3/. per cent., unless general, or the ship be stranded, sunk, or burnt. An average loss 
(not general) was incurred on two successive voyages during the currency of the policy, 
the loss on each particular voyage being under 3/. per cent., but the total loss taken 
together exceeding 3/. per cent.: Held, that the losses might be lumped together, 
and were recoverable from the underwriters. (Feb. 28,1885.) Stewart v. Merchants’ 
Marine Insurance Co., 14 Q. B. D. 555. 

Landlord and Tenant.— For/eiture—Non- Payment of Rent— Relief —Costs —Common 
Law Procedure Act.—Where a lessor had obtained judgment in ejectment for non- 
payment of rent by the lessee, but without costs, in consequence of his having brought 
the action after an offer of the arrears of rent, the Court held that the lessee was 
entitled under the Common Law Procedure Act, 1852, s. 210, to relief against the 
forfeiture without paying any costs other than the costs of the summons for relief. 
(C. A., Feb. 4, 1884.) Croft v. London County Banking Company, 14 Q. B. D. 347; 
54 L. J.,Q. B. 277. 

Lease—Notice to Determine—Disappearance by a Lessee—Notice by Letter— 
Validity— Assigns’ —Sub-Lessee.—A lessor was by the terms of a twenty-one years’ 
lease empowered to determine the demise at the end of fourteen years by * delivering 
to the tenant, his executors, administrators, or assigns, six calendar months’ previous 
notice in writing of his intention to do so.’ The lessee had mortgaged the lease by 
way of sub-demise and disappeared: Held, that notice sent by post to the last known 
address of the lessee and returned was not a good notice within the terms of the lease ; 
nor was a notice served on the mortgagee or occupier. (Jan. 30, 1885.) Hogg v. 
Brooks, 14 Q. B. D. 475. 

Lease for Lives—Corenant for Renewal—Construction.—A demise of hereditaments 
to A. for the natural lives of A. and two other persons contained a covenant by the 
lessor ‘as often as one or two lives of and in the said hereditaments’ should drop to 
renew ‘for any other life or two lives of any other person or persons to be nominated 
by the lessee in the stead of the person's life or lives so dropping:’ Held, not a 
perpetual covenant for renewal, but limited to a right of renewal as often as any of the 
three original lives should drop. (C. A., No. 2136, reversed H. L., Aug. 4, 1884.) 
Swinburne v. Milburn, 9 App. Cas. 844; 54 L. J., Q. B. 6; 33 W. R. 325. 

Lands’ Clauses Act.—('ompensation—Hotel ‘ injuriously affected’— Depreciation of 
Market Value.—A railway company by their works blocked up a road and injuriously 
affected an hotel which stood in it: Held, that the owner was entitled to compensation 
not only for the premises being injuriously aflected, but for depreciation of their 
marketable value as a licensed hotel. (Dec. 10, 1884.) Re Wadham and North- 
Eastern Railway Company, 14 Q. B. D. 747; 33 W. BR. 215. 

Taking Lands—Counter-notice—Acceptance—Company's Solicitors—Company- 
Whether bound.—A railway company served a notice to treat on 7’, a landowner, and 
7. gave a counter-notice requiring the company to take other land belonging to him, 
which counter-notice the company's solicitor accepted. The land comprised in the 
counter-notice was land which the company under sect. g2 of the Lauds’ Clauses Act 
was not compellable to take: Held, that the unauthorised acceptance by the solicitors 
of the counter-notice did not bind the company to take the extra land. (Kay J., 
Nov. 26, 1884.) Treadwell v. London Railway Co., 33 W. R. 272. 
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Lands’ Clauses Act — continued). 

‘Taking lauds’—Statutory power of crossing— Railway Company capital not fully 
subscribed.—The 8. Company's special Act incorporating the L. C. C. A., empowered 
the 8. Company to cross the GG. W. R. Company's line by a bridge and tunnel, the bridge 
and tunnel when made to be the property of the G. W. R. Company: Held, that such 
a running power or statutory easement was not a compulsory taking of land within the 
meaning of the L. C. C. A., and might be exercised, though the 8S. Company's capital 
had not been fully subscribed. (H. L., Lord Watson diss., May 6, 1884. Great 
Western Railway Company v. Swindon & Cheltenham Extension Railway Company, 
g App. Cas. 757. 

Light. Ancient Lights Abandonment — Rebuilding Setting back window.—An old 
toll-house which projected into the roadway and had an ancient light overlooking it 
was pulled duwn and rebuilt a few feet further back, the new window coinciding 
substantially with the ancient light: Held, that there had been no loss or abandon- 
ment of the right to access of light. (Kay J., Feb. 3, 1885.) Bullers v. Dickinson, 
2gCh. D. 155; 33 W. R. 540. 

Limitations Stat. of ).— Nert-of kin— General administration — Recersiouary interest 

‘Present right to receive’— Dying intestate. —Though a claim for general adininis- 
tration of an intestate’s estate by a next-of-kin against the administrator is barred 
under 3 & 4 William IV. c. 27. sect. 40, and 23 and 24 Vict. ¢. 38. sect. 13, by the 
lapse of twenty years, a claim against a reversionary interest part of the estate is not 
barred, the next-of-kin not having ‘a present right to receive’ such reversionary 
interest. Payment of part of the reversionary interest does not revive the right to 
bring general administration. ‘ Dying intestate,’ in 23 and 24 Vict. ¢. 38. sect. 13, 
applies to an intestate who died before the passing of the Act. Revivor of an action 
after lapse of more than twenty-three years refused. (Chitty J., Feb. 2, 1885.) Re 
Johnson, Sly v. Blake, 33 W. BR. 502. 

Tithe rent charge— Rent’—‘Composition’—Spiritual Corporation sole.—Tithe- 

rent charge is ‘rent,’ not a ‘composition’ within sect. 1 of 3 & 4 William IV. c. 27, 
and if unclaimed for the statutory period will not be saved from being barred under 
the statute because the right to the rent-charge has been transferred by statute from 
a spiritual corporation sole to a lay corporation. (H. L., Nov. 20, 1884.) Irish Land 
Commission v. Grant, 10 App. Cas. 14; 33 W. R. 357; 52 L. T. R. 228. 
Local Board—Contract with—Clerk holding Shares in con- 
tracting Company—‘ Interested ’—Penalty—Public Health Act.—An officer of a 
Local Board who holds shares in a company which has a contract with the Local 
Board is an officer ‘interested’ in a contract with the Board, within the meaning of 
sect. 193 of the Public Health Act, and liable to a penalty of s0/. C. A., Nov. 8, 
1884.) Todd v. Robinson, 14 Q. B. D. 735; 54 L. J., Q. B. 47. 

‘New Building’—Neglect to send plaus—Fine—Public Health Act.—Where a 
person had erected what the magistrate found as a fact to be a ‘ new building’ within 
sect. 159 of the Public Health Act, in disregard of a notice by the Local Authority 
under a by-law to send in plans, the Court refused to set aside the conviction under 
which the offender had been fined forty shillings and twenty shillings a day while the 
structure remained. (March 25, 1884.) James v. Wyrill, 51 L. T. R. 237. 

New streets— By-law as to kerbh—Uunreasonableness—Public Health Act.—A by- 
law made by a Local Board under sect. 157 of the Public Health Act (which gives 
power to every urban authority to make by-laws with respect to the level, width, and 
construction of new streets) provided that ‘no person shall commence the erection of a 
building in a new street unless and until the kerb of each footpath therein shall have 
been put in at such level as may be fixed or approved by the urban sanitary authority’: 
Held, unreasonable and void. Quire, whether the Local Board had power to make 
the by-law under sect. 157. (Dec. 5, 1884). Rudland v. Mayor of Sunderland, 
33 W. R. 164. 

Lunacy.— Sale of Land—Undivided Share—Jurisdiction— Lunacy Regulation Act.— 
A lunatic was entitled to an undivided share of land subject to a mortgage: Held, 
that the Court had no jurisdiction under sect. 124 of the Lunacy Regulation Act, 1853, 
to sanction a sale of such share by the committee to the other part-owners, but that 
an order for sale might be made under sect. 116 for the purpose of paying off the 
mortgage. (C. A., January 19, 1885.) Re Weld, 28 Ch. D, 514. 

Master and Servant.—Employers' Liability Act—Injury to Servant—Defective 
Brake — Knowledge of Servant — Contributory Negligence. — A brakesman, with 
knowledge that the brake of a waggon was defective, started the train, and, in trying 
afterwards to adjust the brake, was injured: Held, in an action against his employers, 
that he had been guilty of contributory negligence, and must be non-suited. (| Decem- 
ber 6, 1884.) Martin v. Connah's Quay Alkali Works, 33 W. R. 216. 
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Metropolis. Building Removal of Animal Matter‘ Site’ — Disused Burial 
Ground— Metropolitan Board of Works—By-law.—Wy a by-law of the Metropolitan 
Board of Works no house is to be erected on any ‘site’ impregnated with animal or 
vegetable matter: Held, that the word ‘site,’ as interpreted by the Metropolitan 
Building Act, did not give the Board power to order the removal of the soil of a disused 
burial-ground upon which a house was being built. (December 13,1884.) Blashill v. 
Chambers, 14 Q. B.D. 479. 

Sewers, Commissioners of —Widening Street—Right to take more Land than 
admitted to be necessary—Superfluous Land—Right of preemplion.—The Com- 
missioners of Sewers are not entitled to take compulsorily for the purpose of widening 
a street under sect. 8o of 57 Geo. IIT. ¢. 29, any more of a house or land which obstructs 
the contemplated improvement than they dora fide adjudge to be necessary for the 
scheme, If they have however, in the honest belief that it was necessary, taken more 
than proves to be necessary, such adjudication cannot be questioned ; but the person 
from whom the land has been taken has a right of preemption in respect of such 
superfluous land, and this right is not affected by sect. 54 of the ‘City of London 
Sewers Act, 1851. (C. A., January 19, 1885) Gard v. Commissioners of Sewers 
of City of Loudon, 28 Ch, D, 486. 

Mine.—(Checkweigher—Election—Employment by Mine Owner.—A_ checkweigher 
under sect. 18 of the Coal Mines Regulation Act must be in the employment of 
the owner of the mine at the time of his election by the men. A person ceases to be 
so employed by the mine-owner when he is appointed checkweigher by the men. 
(March 13, 1885.) Jlopkinson v. Caunt, 14 Q. B.D. 592; 33 W. R. 522. 

Mistake.— Agreement —Evecuted Lease—Unilateral Mistake—Rescission—Rectifica- 
tion.—Where a lessor, in granting a lease of certain premises, had by inadvertence 
omitted to reserve a particular floor, the Court, though the lessee denied that there 
was any mistake, ordered the lease to be cancelled, at the same time giving the lessee 
an option of having it rectified in accordance with the lessor’s intention. Rectification 
is the proper remedy only when the mistake is common to both parties. (V.C..B., 
July 7, 1884.) Paget v. Marshall, 28 Ch. D. 255; 33 W. R. 608: 51 L. T. R. 351. 


Mortgage.— Foreclosure—Mortgagee in Possession—Lasting Improvements—Form 
of Judgment.—The form of judgment in a foreclosure action against a mortgagee in 
possession who has made lasting improvements should direct an account of all sums 
of money ‘ properly’ laid out by the plaintiff ‘as mortgagee’ in necessary repairs and 
lasting improvements on the hereditaments comprised in the mortgage. (Pearson J., 
December 13, 1884.) Jloughton v. Sevenoaks Estate Co., 33 W. BR. 341. 

Freeing Land on Sale—Payment into Court—Option of Purchase—Convreyancing 
and Law of Property Act.—Where a mortgagee had an option of purchasing the 
mortgayed property after a certain date, and just before the option became exercisable 
the mortgagor had been adjudicated a bankrupt, and his trustee in bankruptcy had 
seld the property to a third person, the Court, on payment into Court of a sum suffi- 
cient to cover the principal and interest due on the mortgage, and 10 per cent. extra, 
restrained the exercise of the option under sect. 5 of the Conveyancing and Law of 
Property Act, 1881, and made an order vesting the property in the purchaser freed 
from the mortgage. Pearson J., December 19, 1884.) Milford Haven Railway 
and Estate Co. v. Mowatt, 28 Ch. D. 402. 

Machinery — Coupling Belts —Chattels or Realty — Unregistered Deed. — The 
owners of a mill mortgaged it in 1875, in fee with all the machinery to secure an 
advance, the mortgage deed not being registered as a bill of sale. The machinery, 
which was so affixed as to be part of the land, was worked by running belts, expressly 
adapted to the machine: Held, that the belts, as essential parts of the machines, were 
part of the land, and passed under the mortgage to the mortgagee as against the mort- 
gagor’s trustee in bankruptcy. (C. A., November 13, 1884.) Sheffield and South 
Yorkshire Permanent Building Society v. Harrison, 54 L.J., Q. B. 15; 33 W.R. 144. 

Priority—Charge given to Trustee by Cestui que Trust—Prior Charge—Legal 
Estate—Policies of Assurance Act—Notice.—A trustee who has taken a charge on 
the trust property from his cesfui que trust without notice of a prior charge is not pre- 
cluded from taking advantage of the possession of the legal estate to obtain priority. A 
statutory notice of a charge under the Policies of Assurance Act only regulates the 
priority of claims so far as is necessary for the protection of the insurance company, it 
does not affect the rights of the parties infer se. (North J., January 19, 1885.) 
Newman v. Newman, 28 Ch. D. 674; 33 W. R. 505. 

Priority —Legal Estate—Reconveyance by Friendly Society—Statutory Receipt.— 
7. mortgaged leasehold property to a friendly society for £450, and afterwards to a 
bank. 7’. then, on the security of the same property, obtained £1,200 from a building 
society, who had no notice of the mortgage to the bank. Out of this he paid off the 
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Mortgage— continued). 
friendly society, took a re-conveyance from them by deed and seal, and not by statutory 
receipt under the Friendly Societies Act, and executed a mortgage to the building 
society for the amouht of their advance: Held, that the building society having the 
legal estate was entitled to priority for the whole amount of their advance over the 
bank. (North J., November 14, 1584.) Carlisle City and District Banking Co. v. 
Thompson, 28 Ch. D. 398; 32 W. R. 119. 

Sale—Equitable Mortgage—Coaveyaucing Act—Jurisdiction.—Sect. 25 of the 
Conveyancing Act, 1581, enables the Court to order a sale in lieu of foreclosure, in the 
case of an equitable mortgage by deposit of deeds, though the deposit is not accom- 
panied by an agreement to execute a legal mortgage. (Kay J., December 6, 1854.) 
Oldham v. Stringer, 33 W. KR. 251. 

Municipal Corporation.— F/ec a against some only of successful Candi- 
dates— Validity.—Where at an election under the Municipal Corporations Act, 1882, 
the Mayor had improperly disqualified some of the candidates, and a petition was 
presented against three only out of the four successful candidates : Held, that though 
the Mayor's error affected the validity of the whole election, the Court had 
power to annul the return of the three persons petitioned against though the return 
of the fourth was not questioned. An appeal from a decision of the High Court upon 
a municipal election petition will be allowed where special leave to appeal has been 
given, (C.A., Jan. 15,1885.) Linev. Warren, 14Q. B.D. £48; 54 L. J..Q. B. 291. 

Officers—Resignuation—Refusal to accept —Mandamus—Muuicipal Corporation 
Act.—Where a person elected to a corporate office has resigned his office in the manner 
provided by sect. 36. subs. 1 of the Municipal Corporation Act, viz. by writing signed 
by him and delivered to the Town Clerk accompanied by payment of the fine, the 
Council cannot refuse to accept the resignation, but are thereupon bound under subs. 2 
of the same section to declare the office to be vacant. (March 23, 1885.) Reg. v. 
Wigan Corporation, 14 Q. B. D. go8; 33 W. R. £47. 

National Debt Act.— Petition for Re-transfer—Dismissal—New Petition—Further 
Evidence.—A petition for the re-transfer of stock to the petitioner by the Commis- 
sioners for the Reduction of the National Debt was dismissed in 1874 on the ground 
that no sufficient evidence of the petitioner's title had been shown: Held, that the 
petitioner could not, without leave, present another petition for the same purpose 
upon further evidence obtained by him. (C. A., Jan. 21,1885.) Re May, Ex parte 
House, 28 Ch. D. 516; 54 L. J., Ch. 338. 

Negligence.— Contractor employed to drive Water-carts—Injury—Liability of 
Employer.—The Corporation of ZL. employed a contractor to supply horses and 
drivers for their water-carts. One of the water-carts owing to the negligence of the 
driver came into collision with a cab and injured the plaintiff: Held, that the 
Corporation was not liable. (March 28, 1885.) Jones v. Mayor of Liverpool, 
14 Q. B. D. 890; 33 W. R. 551. 

Parliament.— E/ection— Placards without Address of Printer—Illegality—Inadver- 
tence—Excusing.—W here at a municipal election placards had by inadvertence been 
printed and posted without the printer's and publisher’s name and address, as required 
by s. 14 of the Municipal Elections Corrupt and Illegal Practices Act, 1884, the Court 
excused the illegality under s. 20. (Feb. 3, 1885.) Ex parte Clark, 52 L. T. R. 260. 

Oath— Belief in Supreme Being — Solemnly and publicly made and subscribed’ 
— Penalty for Voting without taking Oath— Criminal Cause or Matter ’—Appeal.— 
A person cannot take an oath if he does not believe in a Supreme Being, or if believing 
in a Supreme Being he does not think that such Supreme Being will either reward 
truth or punish falsehood in this world or the next. The state of a person’s mind 
qualifying him or not to take an oath is a question for a jury. 

Sect. 3 of the Parliamentary Oaths Act requiring the Oath of Allegiance by a new 
member to be ‘solemnly and publicly made and subscribed’ means with such solemnities 
as are in accordance with the usages of the House and the standing orders 

An action under the Parliamentary Oaths Act, 1866, to recover penalties against 
a member of Parliament for voting without having taken the Oath of Allegiance is not 
a ‘criminal cause or matter, and an appeal will lie from a judgment therein of the 
High Court to the Court of Appeal. An appeal will lie to the Court of Appeal from 
a owe 9 of the Queen’s Bench Division on a trial at bar of a civil proceeding. 
(C. A., Jan. 28, 1885.) Altorney-General v. Bradlaugh, 14 Q. B. D. 667; 54 L. J 
Q. B 205. 

Voter—Qualification—Misdescription in List—Amendment.—A voter was by an 
error of the overseers described as Le in respect of ‘ Offices, successive occupa- 
tion, High Street and Charles Street.’ The voter was proved however to have a suffi- 
cient qualification in respect of an office in the High Street: Held, that the revising 
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Parliament (continued. 
barrister had jurisdiction to correct the mistake under sect 28 of the Parliamentary and 
Municipal Registration Act, 1875. (Dee. 18,1884.) Lyach v. Wheatley, 14Q. B.D 
504. 

Voter — Qualification —Misdeseription in List—Amendment.—A voter was by an 
error of the overseer described as qualitied in respect of * Dwelling-houses in succession, 
44 Oxford Street and 34 Prospect Place.” These two houses did not give the voter a 
sufficient qualification, but he was proved to have had in fact a sufficient qualification 
in respect of the two houses and a third, 31 Prospect Place: Held (Coleridge C.J. 
dissenting), that the revising barrister had jurisdiction to correct the mistake under 
sect. 28 of the Parliamentary and Municipal Registration Act, 1878, such correction to 
be made by inserting 31 Prospect Place, not by striking out the numbers 44 and 34. 
Dee. 18, ISS4. Ford v. Hoar, 14 q. B.D. 507; 54 L. J., q. Lb. 286. 

Partnership.— Dissolution— Action for—Form of Judgment—ILnquiry as to Sale of 
Assets, —The judgment in an action for dissolution of partnership should not direct an 
‘inquiry in what manner and upon what terms and conditions the same may be sold 
most beneticially’ (Seton, 4th ed. 1200), as such inquiry may turn out a needless 
expense. The proper form is a direction that the assets be ‘sold or otherwise disposed 
of with the approbation of the judge.” (North J., Feb. 21, 1885.) Class v. Marshall, 
33 W. R. 409. 

Dissolution—Judgment for— Retura of Premium. —After judgment in an action for 
dissolution of partnership the Court refused to make a declaration or direct an inquiry 
as to a return of part of the premium where the question of such return was present to 
the plaintiff's mind before judgment, and no such relief was asked for, though the 
omission arose from an oversight. Such supplementary relief, as in administration 
actions where an inquiry is sought on the footing of wilful default against executors 
after judgment, should only be given where fresh facts have been discovered since the 
judgment. (Kay J., March 7, 1885.) Edmonds v. Robinson, 33 W. R. 477. 

Fraud by Partaer — Liability of Co-partners— Deposit of Bonds — Scope of 
Business—Imputing Notice -——P., a partner in a firm of solicitors, fraudulently mis- 
appropriated bonds payable to bearer, which had been deposited with him by executors 
for safe custody. .’s firm were acting for the executors in the administration of the 
estate, but the other partners had no knowledge of the deposit. P. had paid interest 
on the bonds with cheques of the firm, but had repaid the firm with cheques of his own: 
letters also relating to the bonds had been entered in the letter books of the firm, and 
charged in the bills of costs: Held, that the custody of such bonds not being properly 
within the scope of the partnership business, the Court in the absence of actual know- 
ledge by the other partners could not on the evidence impute notice of the transaction 
to them so as to charge them with the consequence of P.’s defalcations. (C. A., 
Dec. 19, 1884.) Cleather v. Twisden, 28 Ch. D. 340; 54 L. J., Ch. 408. 


Patent.—Ju/fringement — Pirated Instruments — Educationa? User — Advantage. — 
S. imported into England telephone transmitters which were an infringement of an 
English patent, but alleged that he used them only for instructing his pupils: Held, a 
user for advantage and an infringement. (Kay J., Feb. 11,1885.) United Telephone 
Co. v. Sharples, 29 Ch. D. 1643 33 W. R. 444 

Injunction—Advertisement Warning Public—Evidence of Noun-Infringement— 
Patents, Designs, and Trade Marks Act.—An injunction will not be granted under 
sect. 32 of the Patents, Designs, and Trade Marks Act, 1883, to restrain a patentee 
from issuing an advertisement warning the public against an alleged infringement, and 
threatening proceedings unless the applicant can show on the motion that there has 
been no infringement on his part. It makes no difference that the patentee has 
refused to take proceedings against the alleged infringer. (Chitty J., Feb. 6, 1885.) 
Barney v. United Telephone Co., 28 Ch. D. 394. 

Specification—A mend ment— Power to Allow— Pending Action— Patents, Designs, 
and Trade Marks Act, 1883.—Sect. 18. subs. 10 of the Patents, Designs, and Trade 
Marks Act, 1883, allowing amendments of a specification to be made except when any 
‘action for infringement or other legal proceeding (i.e. for revocation) in relation to the 
patent is pending,’ means that the amendments cannot be allowed before such action 
or proceeding has come on for trial The section does not apply to a pending 
appeal. (Chitty J., Nov. 29, 1884.) Cropper v. Smith (No. 2), 28 Ch. D. 148; 54 
L. J., Ch. 287. 

Poor Law.— Orerseers—Expenses of Opposing Bill in Parliament—Allowance— 
Protection of Ratepayers.—Overseers of the poor, with the authority of the vestry, 
incurred reasonable expenses in opposing a private Bill in Parliament which would 
have had the effect of throwing an additional burthen upon the rates in favour of the 
promoters; Held, that the expenses had been properly allowed by the auditor. The 
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Poor Law— continued). 
case of a public Bill in Parliament is different. (C. A., Dee. 10, 1884 Req. v. 
White, Reg. v. Sibley, 14 Q B.D. 358; 33 W. R. 248; 54 L. J., M.C. 2 

Power of Attorney.— ecifal controlling Operative Part—Fraud on Power—Con- 
structive Notice —The operative part of a power of attorney contained no words 
limiting the duration of the power, but a recital stated that the donor of the power was 
desirous of appointing an attorney to act for him during his absence from England : 
Held, that the operative part was controlled by the recital, there being no repugnancy 
between them. Mortyayees of property mortgaged under a power of attorney held not 
to have constructive notice of the invalidity of the power through themselves or their 
solicitors. (Kay J., Feb. 27, 1885.) Danby v. Coutts & Co., 33 W. R. 559. 


Practice.— Administration—In what cases a judgment for general administration may 
be dispensed with — O. 55. r. 10 by the oo Re Wilson, Alexander v. Calder, 
28 Ch. D. 457; 54 L. J., Ch. 487; 33 W. R. 57 ; 

Admiralty Inspection of lights by Trinity estan, ‘The Victor Covacevich, 10 
P. D. 40; 54 L. J., P. D. & A. 48.—Warrant of arrest in action in rem, to be served 
by the High Bailiff. ‘The Palomares,’ 10 P. D. 36; 33 W. R. 616; 52 L. T. R. 57. - 
Writ of summons in action ia rem may be served by solicitor. ‘The Solis, 10 P. D. 62. 

Appeal—Security for costs of an appeal must be given as a rule within three 
mouths, or the appeal will be dismissed. (C. A.) Washburn Moen Manufacturing 
Company v. Patterson, 29 Ch. D. 48; 33 W. R. 403. 

Appeal for Costs—Further relief, not claimed by pleadings. (C. A., Martiasun 
v. Clowes, 33 W. R. 555. 

pane se Appeal from rejection of proof to be brought within twenty-one days. 
Re Gillespie, Ex parte Morrison, 14 Q. B. D. 385; 52 LT. R. 55 

Chambers—Motion to discharge order in, must be made within — one days 
from the time when the order is pronounced. Re Hardwidge, 52 L. T. R. 40. — 
Priority of mortgagees ought not to be referred. Garnham v. Skipper, 52 L. tr R. 239. 

Costs—A ppeal—Costs of an action dismissed for want of prosecution are in the discre- 
tion of the judge. (C. A.) Suelling v. Pulling, 33 W. BR. 449. Appeal as to, where 
judge has given leave to appeal. (C. A.) Re Gibert, Gibert v. Hudlestone, 25 Ch. 
D. 549; 52 L. T. R. 8. Claim and counterclaim—Reference—Costs to abide ‘ the 
event.’ Lund v. Campbell, 14 Q. B. D. 821; 33 W. R. 510. Demurrer—Costs of 
action disposed of by proceedings in lieu of. O Brien v. Tyssen No. 2), 28 Ch. D. 
372. Discretion of Judge as to, where certificate not given under sect. 43 of Patent 
Law Amendment Act, 1852. (C. A.) Parnell v. Mort Liddell & Co., 33 W. KR. 
481. Set-off, when allowed, O. 65. r. 27. subs. 21. Batten v. Wedgwood Coal and 
Iron Company (No. 2), 28 Ch. D. 317. Taxation—Charges for negotiating lease, 
Solicitors’ Remuneration Act. (C. A.) Re Field, 33 W.R. 553. Taxation—Costs of 
preparing a form of consent to transfer of action. Norton v. Feawick, 
52 L. T. 

Er Paes opies of affidavits not served with notice of motion—Curing irregularity, 
O. 7o.r.1. Re Wyggleston Hospital and Stevenson, 54 L. J., Q. B. 248; 33 W. K. 
551. Costs of producing deponent for cross-examination where affidavit made after 
hearing. Backhouse v. Alcock, 28 Ch. D. 669; 33 W. R. 407. 

‘ees—‘ Cause or matter for treat or hearing ’—Rule nisi against a justice. Er 
parte Hasker, 14 Q. B. D. 82. 

Infant Defendant—Default of pleading by, proceedings on. Gardiner v. Tapling, 
33 W. R. 473 

Joinder of another cause of action with action for recovery of land—Irregularity not 
cured by omission of one cause—Amendment. Wilmot v. Freehold House Property 
Co., 51 L.T. R. 552. Joinder of another cause of action with action for recovery 
of land after issue of writ, allowed by amendment. Rushbrooke v. Farley, 33 


Mortgage—Foreclosure judgment—One period fixed for redemption where defendant 
mortgagees make default in appearance. Doble v. Manley, 28 Ch. D. 664; 33 W. R. 
409; 52 L. T. R. 246. Foreclosure judgment, absolute— Form of—Delivery of pos- 
session. Withall v. Nixon, 28 Ch. D. 413. 

Particulars of wilful default ordered in action against executors. Re Austice, 
Austice v. Hibbell, 33 W. R. 557. 

Parties—Action by one of two executors against mortgagee—Adding co-executor. 
Trage v. Hartopp, 28 Ch. D. 414; 33 W. R. 410. Adding tenants as co-plaintitfs 
with reversioners in action for nuisance. House Property and Investment Company 
v. Horse Nail Company, 29 Ch. D.190; 33 W. R. 562. 

Pauper— Leave to present petition as, should be obtained on summons in Chambers. 
Re Lewin, 33 W. R. 128. 











16 The Law Quarterly Review. (No. IIL. 


Practice continued). 

Payment into Court in satisfaction of one of several alleged breaches of contract 
and acceptance for all by plaintitf held a discontinuance as to other breaches. (C. A.) 
M Ilwraith v. Green, 54 L. J..Q. B. 41. 

Scandalous Matter—J urisdiction to strike out of bill of costs. Re Miller, Re 
Freach, Love v. Hills, 54 UL. J., Ch. 205; 33 W. R. 210; 51 L. T. R. 853. 

Service of order on defendant's solicitor—Issuing execution against defendant. 
Re a Solicitor, 33 W. R. 131. 

Solicitor of pauper appellant personally liable for costs of respondent improperly 
served, Martinsou v. Clowes, 33 W. R. 555. 

Stay of Execution pending appeal to House of Lords, ‘C. A.) Barker v. Lavery, 
14 Q. B. D. 769; 54 pt. Q. B. 241. 

Transfer of action not purely one of salvage not ordered to Admiralty Division, 
C. A.) Ocean Steamship Company v. Anderson, Tritton & Co., 33 W. R. 536. 

Third Party Notice—Indemnity. (C. A.) Carshore v. North-Eastern Railway 
Company, 33 W. R. 420; 52 L. T. R. 232. 

Trial—New notice of, on re-entering cause struck out. Le Blonde v. Curtis, 33 
W. R. 561. Trial by Special Referee—Jurisdiction to order without consent. 
Loudon and Lancashire Fire Insurance Company v. British Assurance Company, 
s2L.T. R. 385. Trial by Jury ordered of Chancery action combining claim in detinue. 
C. A.) Gardiner v. Jay, 33 W. BR. 470. Want of prosecution by omission to give 
notice of trial—Security for costs ordered in lieu of dismissal. (C. A.) Wilmott v. 
Freehold House Property Company (No. 2), 33 W. R. 554. 


Presumption.— Froffiment in 1829 by Yearly Tenant—Paymeat of Rent—Improre- 
ments— Mistake of Title—Standing by—Equity.—Feotfment in 1829 of the waste 
land of a manor made by a tenant from year to year of such waste: Held, not to have 
& tortious operation so as to pass the fee by wrong. To raise an equity in favour of a 
person who lays out money on land under a mistaken belief of title, it is necessary 
that the person entitled who stands by should be aware that the money is being laid 
out under a mistake. (C. A., Jan, 27, 1885.) Weller v. Stone, 33 W. R. 421. 

Principal and Agent.—<Aw/hority to Stockhroker—Bank Shares—Omission to 
specify Numbers—Repudiation by Principal—Right to Indemuity—Leeman’s Act, 
— 8B. instructed his brokers to buy shares in a Banking Company, which the brokers 
did. The contract note stated that the contract was made subject to the rules of the 
Stock Exchange, but did not specify as required by Leeman’s Act the numbers of the 
shares. B. afterwards repudiated the contract as void under Leeman’s Act, and 
the brokers to escape being declared defaulters paid for the shares: Held, in an action 
by the brokers against B. for the price, that the brokers having done what B. intended 
they should do and having incurred a liability by his authority were entitled to be 
indemnified by him. (Jan. 30, 1885.) Seymour v. Bridge, 14 Q. B. D. 460 

Authority to Stockbroker—Bank Shares—Omission to specify Numbers— 
Leeman’s Act—Ignorance of Principal— Repudiation— Right to Indemnity.—B. in- 
structed his broker to buy shares in a Banking Company, which the broker did. The 
contract notice stated that the contract was made subject to the rules of the Stock 
Exchange, but did not, as required by Leeman’s Act, specify the numbers of the shares. 
B. afterwards repudiated the contract as void under Leeman’s Act, and the brokers to 
escape being declared defaulters paid for the shares : Held, in an action by the brokers 
against B. for the price, that they were not entitled to recover, B. being ignorant of 
the usage of the Stock Exchange which made the contract though void under Leeman’s 
Act binding on the brokers. (Feb. 17, 1885.) Perry v. Barnett, 14 Q. B. D. 467. 

Manager remitting Moneys to Solicitor—Misappropriation—Negligence.—M., 
who had been appointed by the Court manager of a colliery at a salary, remitted to his 
solicitor sums received by him as manager amounting to £7,500 for payment into 
Court. The money was remitted a month before the order for payment was obtaired, 
and M. took no steps to ascertain whether it had been paid into Court. The money 
was misappropriated by the solicitor: Held, that though WW. was justified in employing 
a solicitor, he had been guilty of negligence in paying prematurely, and was liable for 
the amount. (Chitty J., Dec. 15, 1884.) Re J. Mitchell, Mitchell v. Mitchell, 
54 L. J., Ch. 342. 

Railway Company.— Parliamentary Deposit—Distribution—Abortive Company— 
* Meritorious Creditors’— Parliamentary Agents.—Parliamentary agents and pro- 
moters of an abortive company are not ‘ meritorious creditors,’ and will not be per- 
mitted to share in the distribution by the Court of the Parliamentary deposit on its 
becoming forfeited to the Crown. (Chitty J., Feb. 2, 1885.) Re Birmingham and 
Lichfield Junction Railway Company, 28 Ch. D. 652; 33 W. R. 517. 

Powers— Underpinning— Benefit to Company— Bona fides—Special Act.—Bona 
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Railway Company— ‘continued. 
fide exercise by a railway company of its power of underpinning buildings under sect. 14 
of the City Lines and Extension Act held not an abuse of the power because such 
underpinning served also the purpose of a retaining wall to the company. (C. A., 
Feb. 19, 1885.) Stevens v.. Metropolitan District Railway, 33 W. R. 531. 

Private Siding—NSignalling Apparatus—Order of Board of Trade—Expenses— 
Removal—Injunction,—The Board of Trade ordered a railway company to have the 
points at the junction of a private siding with the company’s line interlocked with 
signals. The company called upon the owner of the private siding to agree to pay the 
expenses of the alteration, and on his refusal removed the junction: Held, that the 
landowner, under the Companies’ Acts, had acquired a perpetual right of enjoyment 
of the siding, and that the company must restore the junction. (C. A., Dec. 5, 1884.) 
Woodruff v. Brecon and Merthyr Tydfil Railway Company, 28 Ch. D. 190; 33 
W. R. 125. 

Rate.— Poor-rate—Lighthouse—Telegraph Station— Rateability— Beneficial Occupa- 
tion.—A tower vested in the Mersey Docks and Harbour Board was used as a light- 
house and telegraph station. By the Mersey Docks Act the Board could not levy 
more tolls than would be sufficient to pay the expenses of maintenance: Held, that 
the tower was incapable of beneficial occupation, and therefore not rateable. The 
value of adjoining houses was enhanced by their being used in connection with the 
tower: Held, that they were rateable on this footing. Section 430 of the Merchant 
Shipping Act held not to apply. (C. A., Oct. 27, 1884.) Mersey Docks and Harbour 
Board v. Overseers of Llaneillian, 54 L. J.,Q. B. 49; 33 W. R. 97. 

Validity— Concurrent Rates—Jurisdiction of Justices—Special Case—Summary 
Jurisdiction Act.—A rate ought not to be treated as invalid by justices acting in a 
ministerial capacity merely because it appears from the rate-book that there is in 
existence a previous rate for the same purpose upon the same property. Justices 
have power under sect. 33 of the Summary Jurisdiction Act to state a case at the 
instance of a person agyrieved by a determination of theirs in the exercise of their 
summary jurisdiction, e.g. an enforcing payment of a rate under sect. 256 of the 
Public Health Act, 1875. (March 24, 1885.) Sandgate Local Board v. Pledge, 
14 Q. B. D. 73 

Water Rate—Assessment—Public House with Licence— Domestic Supply—Annual 
Value—Premium.—A public-house with a licence must under 15 & 16 Vic. ¢. 159 
be assessed for water-rate at the net annual value of the premises, though occupied 
for domestic purposes only ; and if a premium has been paid for the lease and goodwill, 
such premium or a part thereof must be treated as capitalised rent. (February 24, 
1885.) West Middlesex Waterworks Co. v. Coleman, 14 Q. B. D. 529. 

Receiver. — Appointment — Security — Equitable Execution — Form of Order.— On 
motion by a plaintitt for the appointment of a receiver by way of equitable execution 
the Court allowed such receiver to be appointed without security, the plaintiff and the 
receiver undertaking not to act without the leave of the Court, and directed the costs 
to be costs in the action. (V.C. B., March 6, 1885.) Hewett v. Murray, 52 
L. T. R. 380. 

Revenue.— Jucome Tar—Carrying on business in United Kingdom—Foreign Firm— 
Agency in England.—T. & Co., a firm of wine merchants at Bordeaux, had a room in 
the offices of F. & Co., their London agent, with a clerk, and the name of the firm 
T. & Co. painted over the door, and here one of the partners of the Bordeaux firm was 
in the habit when he came over to England, as he did for four months every year, of 
seeing customers and taking orders; the payments for such orders, however, being 
made to F. & Co.: Held, that the Bordeaux firm were carrying on a trade within the 
United Kingdom, and were 7 to income tax under 16 & 17 Vict. c. 34. 8. 2. 
sched. D. (Mareh 14, 1885.) Tischler v. Apthorpe, 33 W. R. 54 g. 

Income Tax— lneiinis-leemne to participating Policy-holders. —Moneys re- 
paid by a life insurance company under the contract by way of bonus to participating 
policy-holders are not profits within the meaning of the Income Tax Act. (C. A., diss. 
Lindley, L.J., November 15, 1884.) Last v. London Assurance Corporation, 14 
Q. B. D. 239; 54 L. J., Q. B. 4; 33 W. R. 207. 

Scotch Law.— Notour Bankruptcy— Debtors’ (Scotland) Act.—Notour bankruptcy held 
to have been constituted under the Debtors’ (Scotland) Act, 1880, sect. 6, by in- 
solvency concurring with an extracted decree for payment, followed by the lapse of the 
days intervening prior to execution without payment having been made. (H. L., 
July 7, 1884.) Fleming v. Yeaman, 9 App. Cas. 966. 

Settled Land Act.—Sua/e of Estate subject to Lease—Income of Purchase Money— 
Improved Value—Tenant for Life and Remainderman.—A tenant for life of settled 
estate, subject to a sixty years’ lease, at a rental of £200 a year, sold the estate under 
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Settled Land Act— continued). 





the Settled Land Act (the value of the property having largely increased) for £10,000 : 
Held, that the tenant for life was entitled under sect. 34 only to £200 a year out of the 
income of the £10,000, and that the surplus must be accumulated, (Kay J., January 
30, 1885.) Cotfrell v. Cottrell, 28 Ch. D. 628; 33 W. R. 361. 

Tenant for Life — Devise subject to Term— Trusts of Term exhausting Reuts.—A 
testator limited real estate to the use of trustees for a term, to pay certain legacies 
and annuities, and to accumulate the surplus for the discharge of incumbrances, and 
subject to the terms, to the use of his son //. for life. Twenty years would be required 
to satisfy the trusts of the term: Held, that //. was a tenant for life, in possession, 
within the meaning of sect. 58. subs. 1. cl. g of the Settled Land Act, though he could 
not receive any income during the continuance of the term. (V.C. B., January 27, 
1885.) Re Clitheroe’s Estate, 28 Ch. D. 378; 54 L. J., Ch. gor; 52 L. T. R. 294. 
Settlement. Murriage Settlement ‘onstruction Next-of-kin of Wifes * own 
Blood’ —Half Blood — Real Estate—The ‘ like’ Trusts—Heir-at-Law.—The ultimate 
trust in a marriage settlement of a sum of £360 belonging to the wife was for * the 
next-of-kin’ of the wife ‘ of her own blood and family in due course of distribution, the 
same as if she had died a feme sole and intestate’: Held, that next-of-kin of the wife 
of the half blood as well as the whole blood were entitled: Held also, that under a 
covenant in the settlement to settle the wife’s after-acquired real estate upon ‘ the like 
trusts, interests, and purposes,’ as concerning the principal sum of £360 the wife’s heir- 
at-law was entitled. (Pearson J., February 19, 1885.) Brigg v. Brigg, 54 L. J., 
Ch. 464; 23 W.R. 454. 

Power of Sale—Whether Extinguished— Deed of Disentail and Resettlement—In- 
tention.—Where a power of sale over an estate settled by will was given to the 
trustees exerciseble at the request of the tenant for life, the Court held that the power 
had not been extinguished by the estate being disentailed and resettled, an intention 
being clearly manifested to keep the power alive. (Pearson J., November 12, 1884.) 
Re Wright and Marshall, 28 Ch. D. 93; 54 L. J., Ch. 60; 33 W.R. 304; 51 L. T.R.781. 

Protector—Tenant for Life or Aunuitant—Fines and Recoveries Act.—Estates 
were devised to trustees, who took the legal estate for a term of 99 years, upon trust 
thereout to pay to the testator’s eldest son MV. an annuity of £250. and to pay over all 
the surplus to //., the testator’s second son, and after H.'s death upon trust for his first 
and other sons in tail. 2. and his eldest son desired to bar the entail : Held, that JZ. 
and not .W. was the protector of the settlement within the meaning of sect. 22 of the 
Fines and Recoveries Act. (Pearson J., October 30, 1884.) Re Ainslie, Ainslie v. 
Ainslie, 54 L. J., Ch. 8; W. R. 148; 51 L. T. R. 780. 

Rectification—Infant— Voluntary Settlement— Omission of Power of Appoint- 
ment— Want of Explanation.—Where an infant of twenty had made a voluntary 
settlement on himself for life, any wife he might marry for life, and afterwards for his 
issue, but the infant’s attention had not been called to the fact that no general power 
of appointment had been reserved to the settlor in default of issue, the Court rectified 
the settlement by inserting such a power. (North J., February 24, 1885.) James v. 
Couchman, 33 W. R. 452. 

Rectification —Mistake— Fines and Recoveries Act_—Where a deed of disentail and 
resettlement has been once enrolled under the Fines and Recoveries Act, the Court 
has no jurisdiction to rectify a mistake in the resettlement. (V.C. B., March 19, 
1885.) Hall Dare v. Hall Dare, 33 W. R. 515; 52 L. T. R. 381. 

Tenant for Life and Remainderman—Arrears of Interest on Mortgage—Appor- 

tionment— Compound Interest.— Where a settled fund of £8000 had been invested by 
the trustees on mortgage, and on a sale the security realised only £7900, the arrears of 
interest amounting at the time to £536, the Court held that the tenant for life ought 
to receive only simple, and not compound interest. Secus had the realisation of the 
mortgage been postponed for the benefit of the remainderman, and a fund existed out 
of which compensation could be made. (Pearson J., January 22, 1885.) Re Moore, 
Moore v. Johason, 54 L. J., Ch. 432; 33 W. R. 447. 
Sewers, Commissioners of.— Repair of Sea-wall —Liability of Frontager—Extra- 
ordinary Storm—Commissioners of Sewers— Iuterest — Disqualification.— A frontager 
on the river Thames at Essex was liable, by prescription or tenure, to pay the expenses 
of repairing damage to an ancient sea-wall abutting on his land: Held, that he was 
not liable to repair damage done by an extraordinary tide and storm, the wall before 
the storm being in a proper condition to resist the flow of ordinary tides and the force 
of ordinary storms. An order was made by the Commissioners of Sewers on such 
frontager to repair the sea-wall: Held, that the order had the same effect as if made 
on the presentment of a jury, but two of the Commissioners being persons interested 
as liable to be rated, the Court quashed the order. (C. A., Feb. 25, 1885.) Reg. v. 
Commissioners of Sewers for Fobbing, t4 Q. B. D. 561. ; 
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Ship and Shipping.— Acfion in Rem.—Sale of Cargo to pay Freight—Form of Order. 
In an action ia rem for collision against a ship and her freight, the Court having 
found the ship proceeded against alone to blame, made an order directing the marshal 
to discharge the cargo, and in default of its being claimed within fourteen days to 
sell such part as would be necessary to pay landing charges, &c. and freight, and after- 
wards to sell the ship. (Feb. 3,1885.) The Gettysburg, 52 L. T. R. 60. 

Admiralty Division—Jurisdiction—Action in rem under Lord Campbell's Act— 
Foreign Ship.—The Admiralty Division has no jurisdiction to entertain an action ia 
vem against a foreign ship to recover damages under Lord Campbell's Act, such action 
not being ‘a claim for damage done by any ship’ within the meaning of sect. 7 of the 
Admiralty Court Act, 1861. (H. L., Dee. 2, 1884.) Seward v. The Owners of the 
Vera Cruz, 10 App. Cas. 59; 54 L. J., P. D. & A. g; 33 W. R. 477. 

Bill of Lading—Exception—Jettison—Deck Cargo—Custom to Carry—Liability 
of Shipowner.—A shipowner is not liable under his contract as a common carrier for 
goods properly jettisoned, because in jettisoning the master is acting as the agent of the 
cargo-owner. A bill of lading of bales of cotton excepted jettison and stranding. Some 
of the bales were stowed on deck and jettisoned on the stranding of the vessel: Held, 
that they were not within the excepted perils, though there was a custom to carry deck 
loads. (Dec.19, 1884.) Newall v. Royal Exchange Shipping Company, 33 W. BR. 


42. 

Charter. party—Construction—Non-arrival to Load—Option to Cancel— Perils 
of Sea’—Extent of Exemption.—A steamship was by the terms of a charter-party to 
go to a certain loading-place, load a cargo and proceed to London perils of the sea 
excepted). If the ship did not arrive and be ready to load by a certain day, the char- 
terers to have an option to cancel the charter-party. Owing to perils of the sea, the 
ship arrived late for loading, and the charterers cancelled the charter-party: Held, 
that they were entitled to do so, the perils clause applying to the voyage, not the 
arrival for loading. The judge at a trial telling the jury, at their request, what he 
thinks a ‘safe loading-place’ for a ship, though the question is one for the jury, does 
not constitute a misdirection or miscarriage if he leaves the question to them. (Nov. 
28, 1884.) Smith v. Dart,14 Q. B. D. 105; 54 L. J., Q. B. 121. 

Co-Ownership—Managing Part-owner—Remuneration— Lapsed Charter—Pur- 
chaser—Sharing Loss.—A managing part-owner is not entitled to any fixed scale of 
remuneration. Where therefore such remuneration has been assessed by the Assistant 
Registrar, the Court will not review it unless shown to be clearly unreasonable. 
Defendant, who had purchased a share in a ship after a twelvemonth’'s charter-party 

“had lapsed, held not liable in a co-ownership action to bear any of the loss occasioned 
by the charter-party. (March 11,1885.) The Meredith, 10 P. D. 69. 

Demurrage—Charter-Party—Lay Days—Lightening Vessel to reach Port—Cus- 
tom— Reasonableness— Running Days.—By the terms of a charter-party a vessel was 
to proceed with a cargo of grain to G., in the British Channel, or so near. thereto as 
she could safely get at all times of tide and always afloat. In order to reach G., the 
usual place of discharge, the vessel had to be lightened by discharging part of her 
cargo at S. within the port of G. Such a lightening of vessels was proved to be a 
custom of the port of G.: Held, in an action by the shipowners for demurrage under 
the charter-party that the custom was a reasonable one, and not inconsistent with the 
charter-party, and that the time spent in proceeding from S. to G. and back again 
was not to be reckoned among lay days, but only the time of discharging at S. and G. 
(Feb. 24, 1885.) Nielsen v. Wait, 14 Q. B. D. 516. 

Evidence—Engineer’s Log—Admissibility— Damage Action.—The engineer's log, 
though it is not admissible*in evidence in a damage action in favour of the ship-owner 
who employs him, is admissible in evidence against the ship-owner. (Jan. 15, 1885.) 
The Earl of Dumfries, 10 P. D. 31; 33 W. R. 568. 

General Average—Contribution by Cargo-owners—Contract by Ship-owners— 
Conclusiveness.— An agreement by ship-owners to pay a certain sum for salvage services, 
though binding on the ship-owners, is not conclusive as to the amount to be contributed 
by the cargo-owners by way of general average. (H. L., Dec. 5, 1884.) Anderson, 
Tritton and Co. v. The Ocean Steamship Company, 10 App. Cas. 107; 54L.J.,Q. B. 
192; 33 W. R. 433. 

Harbour Master—Negligence—Lowering of Anchor—Voluntary Assistance—Har- 
bour Commissioners—Liability.—S., a harbour master, came on board a vessel as a 
friend of the captain, to assist in beaching her. In doing so he gave orders to lower 
the anchor (an act of gross negligence), and the vessel thereby overran the anchor and 
grounded on it: Held, that S. had assumed the duties of harbour master, and was 
liable, together with the harbour commissioners, for the damage. Semble even if 8. 
had been a volunteer he would have been liable. (Dec. 12,1884.) The Rhosina, 10 
P. D. 24; 33 W. R. 599. Since affirmed. 
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Ship and Shipping —(continued). 

Maritime Lien-—Necessaries supplied to Foreign Ship—Bottomry Contract 
Maritime Risk.—Sect. 6 of the Admiralty Jurisdiction Act, 1540, does not create a 
maritime lien on a foreign ship for necessaries supplied to her, but only a right of 
action ia rem. Agreement for the supply of necessaries to a foreign ship under which 
the lender was to look to the borrower personally, and in the event of the ship’s loss to 
policies to be effected by the lender, held not to create a bottomry contract. (C. A., 
Feb. 14, 1885. The Heinrich Bjorn, io P. D. 44; 54 L. J., P. D. A. 33. 

Narigation—Collision—Suiling Rules— Narrow Channel. —Falmouth Harbour is 
a ‘narrow channel’ within Art. 21 of the Regulations for Preventing Collisions at Sea, 
and a steamship passing up it must, under that Article, keep to ‘that side of the 
fairway or mid-channel which lies on the starboard side of such ship.” (Nov. 14, 
1884.) The Clydach, 51 L. T. R. 668. 

Narigatioa—Collision—Stern Light—Infringement of Statutory Rule— Coutribu- 
tory Negligence—Compulsory Pilotage—The R. was run down in the Humber by 
the E. It was admitted that the FE. was to blame. The 2. had committed a breach 
of Art. 2 of the Regulations for Preventing Collisions at Sea by exhibiting a white 
light at her stern: Held, that it was impossible to say that the infringement might 
not have contributed to the collision, and that the #. must also be held to blame. 
Held also, that the fact of such light having been ordered to be exhibited by a pilot 
compulsorily in charge of the &. did not exonerate the owners, it being the master’s 
duty to stop an infringement of the Regulations. (March 2, 1885.) The Ripon, 10 
P. D. 65. 

Sale of Ship— Disputes between Part-owners— Discretion of Court.—The Court 
will not order the sale of a ship under 24 Vic. c. 10. s. 8, at the instance of one part- 
owner against the wishes of the other part-owners, merely because the partners cannot 
agree. (Dec. 2, 1884.) The Marion, io P. D. 4; 54 L. J., P. D. & A. 8. 

Salrage—Agreemeat by Master—Subsequent Action by Crew—Plea of Tender— 
Payment into Court —Where the master of a ship had agreed to render certain 
salvaye services for a sum of 200/., which the Court considered ample remuneration, 
and the officers and seamen of the salving ship afterwards brought a salvage action 
claiming more, the Court dismissed the action with costs. A plea of tender without 
payment into Court is bad. (Feb. 27,1885.) The Nasmyth, 10 P. D. 41. 

Solicitor.—Articled Clerk —DPremium— Retura of — Disciplinary Jurisdiction—A 
solicitor's estate is not liable for the return of a proportionate part of a premium 
received from an articled pupil whose term is unexpired at the time of the solicitor’s 
death, nor will the Court in such a case exercise the disciplinary jurisdiction which it 
possesses over its officers to compel a return. (Pearson J., Jan. 21, 1885. Ferus v. 
Carr, 28 Ch. D. 409; 54 L. J., Ch. 478; 33 W. R. 363. 

Bill of Costs—Taxation—Abstracts— Other Documents’—Solicitors’ Remunera- 
tion Act. —Abstracts of title are not included among ‘all other deeds or documents’ 
in rule 2. subs. (c) of the General Order, made in pursuance of the Solicitors’ Remu- 
neration Act, 1881, and the old scale of remuneration for perusing therefore applies, 
i.e. 68, 8d. for every three sheets of eight folios each. (Chitty J., March 24, 1885.) 
Re R. A. Parker, 33 W. R. 541. 

Bill of Costs—Taxation—Lease—Charges for Negotiating—Solicitors’ Remu- 
neration Act.—The charges under the Solicitors’ Remuneration Act, 1881, Gen. Ord. 
Sched. i Pt. 2, for preparing, settling, and completing a lease, include charges for 
negotiating the lease. (C.A.) Per Fry L.J. A General Order under the Solicitors’ 
Remuneration Act governs the taxation of any bill taxed while the Order remains in 
force, though part of the work has been done before the Order. (C. A., April 29, 1885.) 
Re Field, 33 W. R. 553. 

Bill of Costs—Taxration—Solicitors’ Remuneration Act—Lands Clauses Act— 
Re-investment.—The clause in rule 11 of schedule 1. part 1 of the General Order made 
in pursuance of the Solicitors’ Remuneration Act, 1881, which provides that ‘in cases 
of sale under the Lands Clauses Act or any other public or private Act under which 
the vendor's charges are paid by the purchaser, the scale shall not apply,’ does not 
extend to costs of re-investment in land of the proceeds of land taken under the 
Lands Clauses Act. (Chitty J., Apr. 17, 1885.) Re Merchant Taylors’ Company, 
29 Ch. D. 209; 33 W. R. 542. 

Bill of Costs—Taxation—Solicitor’s Remuneration Act—Work substantially 
done before.—Where an agreement for a lease containing all the terms of the lease 
had been prepared before the commencement of the Solicitors’ Remuneration Act, 
1881, and the lease was executed after the Act, the Court being of opinion that the 
work had been substantially done before the Act, held that the scale in Sched. 1. Pt. 2 
of the General Order did not apply. (Chitty J., Jan. 23,1885.) Re Hickley and 
Steward, 33 W. R. 320. 
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Solicitor— (continued). 

Bill of Costs—Taxation—Solicitors’ Remuneration Act—Loudoa Agents—Em- 
ployment after date of Act.—London solicitors were employed after December 31, 
i882, by a vendor to act for him in the matter of an agreement for sale entered into 
before that date. The agreement provided that the purchaser should pay the 
vendors’ costs: Held, that the solicitors were only entitled to costs on the scale fixed 
by Sched. 1 of the General Order to the Solicitors’ Remuneration Act, 1881. (Pearson 
J., Nov. 10, 15884.) Me Secretary of State for War v. Denne, 54 L. J., Ch. 455 
33 W. R. 120. 

Charge for Costs—Garnishee Order—Priority.—A solicitor’s right to a charging 
order for costs, on the proceeds of a judyment recovered for a client, cannot be defeated 
by a prior garnishee order xisi, the person obtaining such yarnishee order not 
being ‘a boud fide purchaser for value without notice. (C. A., Dee. 3, 1884.) 
Dallow v. Garrold, Ex parte Adams, 14Q. B. D. 543; £4 L. J., Q. B. 76; 33 W. R. 
219. 

Charging Order for Costs—Discharge of Solicitor before Trial— Property 
recovered or preserved ’— Money paid in as se curity for Costs.— D. a solicitor, who had 
acted for the plaintiff in an administration action, was discharged, the action at the 
time of her discharge being set down for trial. At the trial the plaintitf recovered 
£278: Held, that D. was entitled to a charging order on the £278, subject to the lien 
of the acting solicitor, but not to a charging order on a sum which the plaintiff had 
been compelled to pay into Court as security for costs. (Kay J., April 1, 1885.) 
Re Wordsworth, Rhodes v. Sugden, 33 W. BR. 558. 

Striking off Roll—Jurisdiction of Court of Appeal—Restraining renewal of 
Certificate.—The Court of Appeal has jurisdiction to strike a solicitor off the roll for 
misconduct brought to their notice in the course of an appeal. Where a solicitor had 
been guilty of misconduct in not disclosing the existence of a mortgage, the Court, 
instead of striking him off the roll or suspending him, issued an injunction restraining 
him from renewing his certificate without the leave of the Court. (C. A., Jan. 21, 
1885.) Re Whitebread, 28 Ch. D. 614; 33 W. R. Got. 


Specific Performance.—‘ Ready and Willing to Perform’—Sale of Subject-matter 
by Vendor—Alternative Claim for Damages—Amendment.—A vendor brought an 
action for specific performance upon agreement to sell a business, alleging that he was 
ready and willing to perform the agreement, and in the alternative claimed damages. 
Before the hearing the plaintiff had sold the business to another person: Held, that 
the allegation of readiness must be treated as continuing up to the hearing, and that 
the action had been properly dismissed. Held also, that leave to amend not having 
been asked for at or before the hearing could not be granted on the appeal. (C. A., 
Feb. 11, 1883.) Hipgrave v. Case, 28 Ch. D. 356; 54 L.J., Ch. 399; 52 L. T. R. 
242. 

Tenancy in Common.— Repairs— Right to Contribution—Rent—Payment of to Tenant 
in common.—A tenant in common who has done repairs to the property without being 
expressly or implicitly requested to do so, even though such repairs were necessary, 
cannot make the other tenant or tenants in common contribute rateably to the outlay. 
The proper remedy in such a ease is by an action for partition. An assignee of a lease 
granted by one tenant in common bought the share of the other tenant in common, 
and remained in possession of the demised premises after the expiration of the lease : 
Held, that he was liable as tenant by sutfrance to pay rent to his co-tenant for such 
use and occupation, (C,. A., Nov, 22,1884.) Leigh v. Dickeson, 54 L. J., Q. B. 18; 
33 W. R. 538. 

Tort.— Trespass by Dog—Liability of Master—Mischierousness—Knowledge of.— 
A dog in playfulness jumped over a low wall separating his master’s, 7.’s, garden 
from an adjoining garden, and fell into a hole where the plaintiff was digging, inflict- 
ing injuries: Held, that the dog not having been shown to be mischievous to 7.'s 
knowledge, 7. was not liable. The case of horses, cows, and other animals is different 
from that of dogs or pigeons. (March 29, 1884.) Sanders v. Teape, 51 L. T. R. 263. 

Trade Mark.— Registration—Restricted User—Notice of Undertaking—Patents, 
Design, and Trade Marks’ Act, 1883.—A notice restricting the user of a trade mark 
cannot be entered on the register, but a note of an undertaking for a restricted user 
may be. (Chitty J., Feb. 20,1885.) Re Mitchell & Co. and Houghton v. Hall- 
mark's Trade Marks (No. 2), 28 Ch. D. 666; 33 W. R. 408. 


Trust.—Loan for Specific Purpose—Misapplication—Bankruptcy of Borrower— 
Following Money.—A. lent money to B. for the express and exclusive purpose of 
buying a business, Instead of doing so, B. paid it into his bankers, and afterwards 
became bankrupt: Held, that 4. was entitled against B.’s trustee in bankruptcy to 
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Trust—(continued). 
follow the money as — sssed with a quasi trust. (North J., November 25, 1884.) 
Gibert v. Gonord, 54 L. J., Ch. 439; 33 W. R. 302; 52 L. T. it. 54- 
Trustee. — Appointment of we Trustees — Beneficiaries — Consent — Undertaking. 
Beneficiaries under a will may be appointed trustees of the will by the Court if no 
independent trustees can be obtained, and the other beneficiaries consent. In such a 
case the trustees must vive an undertaking (see Re Hahatt, 13 W. R. 416, and Re 
Burgess, W. N. 1877, 87) that if either becomes sole trustee he will endeavour to 
obtain the appointment of a co-trustee. Service on beneficiary sui juris residing 
abroad dispensed with on the authority of Re Blanchard. (Kay J., December 
19, 1884. Re Lightbody’s Trusts, 13 De G.T. and J., 137; 33 W. R. 4523 52 


Appointment of new Trustees—Consent of Tenant Sor Life—Conreyancing Act— 
Contrary Intention —A settlement gave to the ‘ surviving or continuing trustee or 
trustees for the time being’ of the settlement, in the event of the death of any of the 
original trustees, or of the trustees to be appointed under the. power, a power of 
appointing new trustees with the consent of the tenant for life. The original trustees 
were dead, and new trustees had been appointed in their place by the Court: Held, 
that the survivor of hg trustees appointed by the Court was entitled to appoint new 
trustees under -— 1 (7) of the Conveyancing Act, 1881, without the consent of the 
tenant for life. (C. A. October 24, 1884.) Ceeil v. ‘Lengdon, 28 Ch. D.1; 54L.J., 
Ch. 313; 33 W. te 1; 41 L. T. R. 618. 

Appointment of new “Trustee—Ezxercisability of Power—Administration Action— 
Tuquiries—Sanction of Court.—In an adm‘iistration action inquiries were directed, 
comprising among others one as to the appointment of new trustees, but no order for 
administration was made. The existing trustee appointed a new trustee, but did not 
obtain the sanction of the Court: Held, that the power to appoint remained in the 
trustee, but that the proper course for him would have been to have made an applica- 
tion in chambers stating his intention to make the appointment, when, if there was no 
objection, the chief clerk would have approved the appointment. (Pearson J., January 
23, 188s.) Re Hall, Hall v. Hall, 33 W. R. 508. 

Appointment of new Trustees— Trustee Act—‘ Seized jointly *—Co-parceners.— 

Co-parceners, though not joint tenants, are ‘seized jointly’ within the meaning of 
sect. 10 of the Trustee Act, 1850, the words ‘seized jointly’ being there used in the 
widest possible sense. (Pearson J., July 26, 1884.) Re Greenwood's Trusts, 27 
Ch. D. 359; 33 W. R. 342; 51 L. T. R. 283. 

Appointment of new Trustees—Vesting Order in Chambers—Jurisdiction—Where 
the Court has appointed new trustees on a petition under sect. 35 of the Trustee Act, 
1850, it has jurisdiction to make an order vesting the trust fund in the new trustees 
upon summons in chambers. (C.A., January 21, 1885.) Re Tweedy, 28 Ch. D. 529; 
54 L. J., Ch. 304; 33 W.R. 313. 

Appointment of separate set of Trustees—Continuing Trustee of whole Estate— 
Jurisdiction— Conveyancing Act—Person having adverse Interest—Where it was 
deemed desirable to have a separate set of trustees of part of a testator’s estate, the 
Court held that it had jurisdiction under sect. 5 of the Conveyancing Act, 1882, to 
appoint such trustees to act in conjunction with the continuing trustee of the whole 
estate. The Court refused to appoint as trustee a person who, as being entitled in 
remainder after an infant tenant in tail, had an interest adverse to that of the infant. 
(Pearson J., February 21, 1885.) Re Paine’s Trusts, 33 W. R. 564. 

Breach of Trust—Acquiescence by Married Woman cestui que Trust—Indemnity 
to Trustees.—Trustees who have committed a breach of trust with the acquiescence or 
approval of their cestui que trust, a married woman entitled for her separate use, 
cannot claim an indemnity from such married woman unless they can show that she 
was fully informed of the state of the case. (C. A., February 14, 1885.) Sawyer v. 
Sawyer, 28 Ch. D. 595; 54 L. J., Ch. 444; 33 W. R. 403; 52 L. T. R. 292. 

Breach of Trust—Primary Liability—Contribution—Inquiry.—In an action 
against trustees for breach of trust, in which the trustees had given each other cross 
notices of claim for contribution, the Court, under O. 16. r. 55, directed an inquiry how 
and in what proportions, as between the two trustees, the amount ordered to be paid 
by them should be borne and paid. (Chitty J., December 3, 1883.) Sawyer v. Sawyer 
(No. 2), 28 Ch. D. 595 

Breach of Trusi—Trust- Moneys—Allowing Solicitors to receive—Pending Ad- 
ministration.—Trustees will be liable for any loss which may result to the trust 
estate from allowing their solicitor to receive the trust-moneys or to retain trust 
securities in his hands. It makes no difference that the estate is being administered 
by the Court. (Kay J., Feb. 13, 1885.) Re Dewar, Dewar v. Brooke, 33 W. R. 497. 

Costs, Solicitor and Client—Right to.—If a trustee has been guilty of no miscon- 
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Trustee— (continued). 
duct, he ought not to be deprived of his costs, as between solicitor and client in an 
administration action, merely because to give him such costs will burden the estate 
with two sets of costs as between solicitor and client. (C. A., March 13, 1885.) Re 
Love, Hall v. Spurgeon, 33 W. R. 449. 

Lavestment—Brickmaking Business—Valuation—Security becoming deficient— 
Ordinary Prudence.—A trustee advanced £2,500 upon a first mortgage of a brick- 
making business. The property was valued by surveyors of respectable position at 
£5,700, but the valuation was based on a false principle, i.e. cost price, not present 
value. The mortgagor afterwards became bankrupt, whereby the leasehold part of 
the property which supplied the brick-earth was forfeited and the property went to 
ruin: Held, in an action by the cestui que trust, that the trustee had acted as an 
ordinarily prudent man would act and was not liable for the loss, (Pearson J., June 
24,1884). Re Pearson, Oxley v. Scarth, 51 L. T. R. 692. 

Lucestment— Unfinished Houses—Sub-Mortgage—Aquiescence.—Trustees advanced 
£7,000 of trust money upon a sub-mortgage of leasehold property (an authorised 
security) consisting of houses unfinished and unoccupied, imperfectly drained, and 
without proper roads, No proper valuation was made, and the amount advanced was 
more than half the estimated value of the property. The security having become 
deficient: Held, in an action by the cestui que trust, that the investment was not 
such as a prudent man would have made, and that the trustees must replace the 
whole amount: Held also, the cestui que trust taking a transfer of the securities with- 
out knowledge of the breach of trust was no acquiescence. (V.C. B., March 11, 1885.) 
Smethurst v. Hastings, 33 W. KR. 496. 

Power to appoint new Trustee— Refusal to exercise— Discretion —Costs—Improper 
Investment—Right to Administration—Contingent Interest.—Where a sole trustee 
had a discretionary power to appoint a new trustee but refused to do so, the Court 
held that such refusal was not a breach of trust, and ordered the plaintiffs, in an action 
to compel the trustee to appoint, to pay the costs. 

A person who has an actual though contingent interest in a trust-fund has an 
interest sufficient to maintain an action for administration. Though a trustee has 
made an improper investment he will not be ordered to pay costs, if before judgment 
the security has proved sufficient or the deficiency has been made good by him. 
(C. A., March 16,1885.) Peacock v. Colling, 33 W. R. 528. 

Vesting Order—Death of Sole Trustee—No Personal Representatire—‘Such 
Estate as the Court shall direct.,—On the death ofa sole surviving trustee the Court has 
jurisdiction under sect. 34 of the Trustee Act, if there is no personal representative, to 
make an order vesting the property in new trustees for all the estate therein of the 
deceased trustee. (Kay J., March 28,1885.) Re Rackstraw's Trusts, 33 W.R. 559. 

Vesting Order—One of three Trustees Bankrupt—Appointment of new Trustee.— 
It is now the settled rule of the Court where one of three trustees becomes lunatic, or 
is an absconding bankrupt, not to make an order vesting the trust property in the 
remaining trustees, but to require the appointment of a new trustee before a vesting 
order is made. (Pearson J., Nov. 25, 1884.) Re Lamb's Trusts, 28 Ch. D. 77; 54 
L. J., Ch. 107; 33 W. R. 163. 

Vendor and Purchaser.— Building Lease—Sale—Title—Certificate of Surreyor— 
* Evidence’—‘ Rent’—P: ppercorn Rent.—A lessee of land who had covenanted to 
build upon it to the satisfaction of the lessor’s surveyor agreed to sell the land under 
an open contract: Held, that he must at his own expense produce to the purchaser 
the certificate that the buildings had been completed to the surveyor’s satisfaction, 
such certificate being part of the title and not within the meaning of the word 
*‘ evidences’ in sect. 3. subs. 6 of the Conveyancing Act, 1881, A peppercorn rent is 
not a rent within sect. 3. subs. 4 of the Conveyancing Act, 1881, such peppercorn 
not being paid, but rendered. (Chitty J., February 6, 1885.) Moody 4 Yates’ 
Contract, 28 Ch. D. 661; 33 W. R. 362. 

Conditions of Sale—Interest on Purchase-Money— Default of Vendor— Deposit at 
Bank.—A contract for sale contained the usual condition that if from ‘any cause 
whatever’ the purchase should not be completed on the day fixed, interest at 5 per 
cent. should be paid on the purchase money. Owing to the vendor's default the pur- 

chase was not completed on the day fixed, and the purchaser placed the purchase 

money on deposit at a bank: Held, that the vendor was not entitled to interest, 
though the purchaser had received the rents from the day fixed for completion. 

(Kay J., January 13, 1885.) Re Gold & Norton's Contract, 33 W. R. 333; 

52 L. T. R. 321. 

Conditions of Sale—Objections to Title not to be taken—Misstatement—Right to 

Rescind.—An agreement for the sale of leasehold property stated that the property 

was held for a term of fifty years, and stipulated that the purchaser should not make 
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Vendor and Purchaser — (continued). 
any objection or requisition respecting the title prior toacertain date. The statement 
as to the length of the term was untrue, though it did not appear that it was so to the 
vendor's knowledge: Held, that the purchaser was not precluded from bringing an 
action three years after assignment to set aside the sale or for compensation, and the 
action not being one for deceit, the vendor's knowledge was immaterial. (North J., 
November 13, 1884.) Nash v. Wooderson, 33 W. R. 301; 52 L. T. R. 49. 

Conditions of Sale— Reciprocal Covenants—NSale in two Lots—Non-sale of One— 
Purchaser— Whether Bound —On a sale of land in two lots, one of the conditions of 
sale provided that the purchaser of each lot should enter into a covenant with the 
vendor and the other purchaser not to use the land for an hotel, &c. Lot 1 not having 
been sold, the purchaser of lot 2 refused to enter the covenant: Held, that he was 
compellable to do so, (C. A., October 27, 1884.) Re Mordy & Cowman, 51 L. T. R. 721. 

Conditions of Sale— Undisclosed Liability—Objection— Vendor's Right to Rescind, 

Land was conveyed to C., he, his heirs and assigns, to keep in repair a certain wall- 
fenve on the land. The trustees for sale under C.’s will entered into a contract for 
sale of the land, but neither the particulars nor conditions contained any reference to 
the liability to repair the wall: Held, that whether the liability was one running with 
the land or not, the purchaser was entitled to a conveyance simp/licifer of the land 
without the insertion of any words imposing the liability on him, and that the vendor 
was not entitled to rescind under a condition giving him liberty to do so if the 
purchaser should insist on any objection or requisition to infer alia ‘the title abstract 
or conveyance ’ with which the vendor was unable or unwilling to comply. A condition 
for rescission on such terms is not a proper one,except under very special circumstances. 
Pearson J., February 14, 1885.) Re Hardman & Child, 28 Ch. D. 712; 33 W. R. 
844; 42 L. T. R. 465. 

Lease—Assignment of Underlease—Employment of Lessors’ Clerk—Conditions 
of Sale—Receipt for Rent to be conelusive.—A lessee covenanted that if he, his 
executors, administrators, or assigns should assign or underlet the demised premises, 
he or they would employ the lessors’ clerk or pay a penalty of £5: Held, that a 
purchaser of an underlease of the premises could not resist specific performance on the 
ground of non-compliance by his vendor with the covenant, the assignment of an 
underlease not being within the terms of the covenant.—A condition on the sale 
of a lease making the production of the receipt for ground-rent last payable conclu- 
sive evidence of the due performance of all covenants in a lease up to completion is not 
an improper condition. (North J., February 26, 1885.) Collett v. Young, 33 
W. R. 543. 

Misrepresentation—‘ Most desirable Tenant’—Inquiry—Right to Rescind.—A 
land corporation purchased a marine hotel, relying upon a representation in the 
particulars of sale that the hotel was held by a ‘ most desirable tenant.’ The tenant 
was in fact in great difficulties, and this the vendors knew. Before the purchase the 
corporation had sent their secretary to inspect the hotel, and the secretary had 
reported very unfavourably of it: Held, that the representation amounted to a 
guarantee by the vendors that they knew no fact which showed that the tenant was 
not a desirable one, and that the purchasers were entitled to rescission on the principle 
laid down in Redgrave v. Hurd (20 Ch. D. 1). (C. A., October 27, 1884.) Smith v. 
Land & House Property Corporation, 28 Ch. D. 6; 51 L. T. R. 718. 

Mistake of Law—Recovery of Money paid under—Vendor and Purchaser Act— 
Summons— Action.—Purchasers who had paid interest on the purchase money took 
out a summons under the Vendor and Purchaser Act to have such interest repaid on the 
ground that the delay in completion had been caused by the wilful default of the 
vendor: Held, that the proper mode of proceeding was by action; but even so, that 
the money having been paid under a mistake of law was not recoverable. (V.C. B., 
March 13, 1885.) Re Young & Harston, 33 W. R. 516. 

Title, under Statute of Limitations—Forcing on Purchaser— Title ‘ shown’ before 
Action—Specifie Performance—Costs—A ppeal.—Where a vendor who had no title 
at the date of the contract showed a good twelve years’ title under the Real Property 
Limitation Act, 1874, before commencing an action for specific performance, but did 
not prove it till after: Held, that such title was one which could be forced on a 
purchaser, and that the purchaser must pay the costs of the action and account for 
rents from the time when the title was proved. An appellant cannot appeal as to 
costs unless he can obtain a substantial variation of the order of the Court below. 
(C. A., January 22, 1884.) Games v. Bonnor, 33 W. R. 64. 

Trust for Sale—Cestui que Trust absolutely entitled in Possession—Land was 
conveyed under a marriage settlement to trustees upon trust to sell at the request of 
the husband and wife and the survivors, and afterwards at the discretion of the 
trustees. The hushand and wife were beth dead, and the children, who were all sut 
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Vendor and Purchaser — (continued). 
juris, were absolutely entitled in possession: Held, that the trust for sale was not 
spent and was exercisable without the children’s consent. (Pearson J., May 23, 1884.) 
Re Tweedie vy. Miles, 27 Ch. D. 315; 54 L. J., Ch. 71; 33 W. R. 133. 

Truste es for Sale Depreciatory Conditions Specific Performance. —On a sale by 
trustees the conditions stated that the land was sold * subject to the existing tenancies, 
restrictive covenants, and all the easements, quit-rents, and other incidents of tenure 
(if any) affecting the same.’ There were no tenancies, and the only restrictive covenants 
were contained in the conditions: Held, that the conditions were depreciatory, and 
that the trustees could not obtain specific performance. Semble, on a sale of small 
lots by trustees, a condition limiting a ten years’ title is not depreciatory. (C. A., 
January 15,1885.) Duua v. Flood, 28 Ch. 1). 586; 54 L. J., Ch. 370; 33 W.R. 
315- 

Waste.— Tenant for Life—Direction to repair—Implied Contract—Action against 
Exvecutors—Time.—A will devising real estate directed the successive tenants for life 
to repair the buildings, and authorised the trustees, if any tenant for life neglected for 
six months to do so, to execute the repairs and recover the expense. An equitable 
tenant for life died, leaving the premises dilapidated: Held, that the trustees were 
entitled to recover the amount expended on repairs from the executors of such tenant 
for life as on an implied contract, and that the claim was not too late by reason of its 
being brought more than six months after the tenant for life’s death, as it was brought 
within six months after probate. (Kay J., Dec. 13, 1884.) Re Williams, Andrew v. 
Williams, 52 L. T. R. 41. 

Water.—Sublerranean Water—Adjoining Wells—Pollution—Right to restrain.— 
Though one owner of land has no right of action against another owner for sinking a 
well and taking from it all the water he can get, he has a right to restrain the other 
from so using his land as to pollute the subterranean water which he has a right to get 
and to get in its natural state. (Pearson J., reversed C. A., Feb. 17, 1885.) Ballard 
v. Tomlinson, 29 Ch. D. 115; 33 W. R. 533. 


Weight or Measures.—Bread-——Daker not carrying Scales—Pnalty—A quarteri 
loaf was ordered of a baker by a customer at a distance. The loaf was weighed in the 
shop before being sent out, but the cart which delivered it was not provided with 
scales and weights as required by 6 and 7 William IV. ¢. 37. s. 7: Held, that the 
baker had been properly convicted under the section. (Dec. 1, 1884.) Ridgeway 
v. Ward, 14 Q. B.D. 110; 54 L. J., M.C. 20; 33 W.R. 166; 51 L. T. R. 704. 


‘Will.— Construction—Absolute or Life Interest—‘The same shall go to their children. 
—H. bequeathed leaseholds to his executors upon trust to give one-fifth part of the 
proceeds of the rent to each of his five brothers and sisters. On the decease of any or 
all of such brothers and sisters the same to go to their children: Held, that the 
brothers and sisters took life interests only with a gift over to the others of them, in 
case any of them had no children. (Pearson J., April 3, 1884.) Re Houghton, 
Houghton v. Brown, 53 L. J., Ch. 1018; 50 L. T. R. 529. 

Construction—‘Charitable or deserving objects’—Gift to—Validity—‘Money’— 
Consols.—A testatrix desired the whole of her ‘ money’ to be given in ‘charitable and 
deserving objects:’ Held, a gift to charitable objects which were also deserving, and 
not void for indefiniteness. Held also, that ‘money’ did not include consols. (Pearson 
J., Feb. 16, 1885.) Re Sutton, Stone v. Attorney-General, 28 Ch. D. 464; 33 
W. R. 519. 

Construction—Clerical Error—Context—Incongruity—Correction.—Where the 
name of one estate had, as the Court held, by a clerical error been inserted in a will 
for that of another estate, and the literal construction would have been wholly incon- 
sistent with the context, the Court corrected the error. (Chitty J., Dec. 2, 1854.) Re 
Northen’s Estate, Salt v. Pym, 28 Ch. D. 153; 54 L. J., Ch. 273. 

Constructiona—Devise— My Real Estates wheresoever situate’— Leaseholds— Wills’ 
Act.—A testator possessed of freehold and leasehold property declared that his trustees 
should stand possessed of his real estates, ‘ wheresoever situate,’ except J”, a freehold 
estate upon certain trusts, and of J” and all his personal estate ‘ wheresoever situate’ 
upon certain other trusts: Held, that sect. 26 of the Wills’ Act did not operate to 
make the leaseholds pass under the devise of real estates. (Chitty J., Nov. 4, 1884.) 
Butler v. Butler, 28 Ch. D. 66; 54 L. J., Ch. 197; 33 W. R. 192. 

Construction—Devise for Life or in Tail—Children— Die without issue’—Rule 
in Shelley's Case.—A testatrix, by her will made in 1820, devised to her eldest son 7’. 
all her real estate ‘during the term of his natural life, and after his decease to his 
legitimate child or children, but if he dies without issue,’ to the testatrix’s other son 

W’.: Held, that 7. took an estate tail. Per Selborne, L.C., and Lord Bramwell, diss. 

7’. took an estate for life, with remainder to his children in fee as purchasers. (H. L., 
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Will— (continued). 
August 4, 1884.) Bowen v. Lewis, 9 App. Cas. 890; 54 L. J., Q. B. 55; 52 L. 
T. R. 189. 

Construction— Gift orer— Remotcness— Separable Contingencies — A scertainment of 
Class—Rule of Convenience.—Where a will of real estate contained a gift over on 
certain contingencies, the Court being of opinion that the contingencies were separable : 
Held, that the gift over was not bad because of one of the contingencies being void for 
remoteness, The rule of ascertaining a class of children to whom a gift has been made 
as soon as any child would, if the class were not susceptible of increase, be entitled to 
call for payment is a rule of convenience, and inapplicable where there is a direction 
for accumulation and no child can enjoy his share till the period of accumulation has 
come to an end, (Pearson J., Feb. 3, 1885.) Watson v. Young, 28 Ch. D. 436. 

Const ruction— Gift over on Bankruptcy—‘As if he were naturally dead ’— Children 
born after Bankruptcy.—A testator bequeathed a fund on trust for his son for life, 
and after his death for his son’s children at twenty-one, with a proviso that in the 
event of the son's bankruptcy the fund was to be for the benefit of his child or children 
‘in the same manner as if he were naturally dead.’ The son became bankrupt, having 
at the time two children; three more were afterwards born to him: Held, that all 
the children were entitled to share provided they attained twenty-one. Per Brett, 
M.R., artificial rules have been carried too far in the construction of wills of per- 
sonal estate. (C. A., Jam. 22, 1885.) Re Bedson’s Trusts, 28 Ch. D. 523; 33 W.R. 
386. 

Construction—‘Issue’—Addition of ‘Heirs, Executors, §e.—Estate Tail or for 
Life.—A testator gave real estate amongst his six nephews ‘share and share alike and 
their issue after them, to and for their heirs, executors, administrators, and assigns :’ 
Held, that the super-added words did not prevent the word ‘issue’ operating to give 
the nephews an estate tail. (Chitty J., October 28, 1884.) Williams v. Williams, 
33 W. R. 118; 51 L. T. R. 779. 

Construction—Legacy— Gift of Residue—Additional Legacy—Charge on Realty. 
—A testator gave a legacy of £200 to his wife and the residue of his property to his 
sister. By a codicil he gave a further legacy of £700 to his wife: Held, on the 
principle of Greville v. Brown (7 H. L., Cas. 689), that the additional legacy as well 
as the original legacy was charged on the testator’s real estate. (Pearson J., June 21, 
1884.) Re Hall, Hall vy. Hall, 51 L. T. R. 86. 

Construction— Legacy—Specific or Demonstrative— Now Invested in B. Rly. Co. 
—A testatrix directed her executors to stand possessed of ‘the sum of £1,500, now 
invested in the B. B. Rly. Co.,’ upon trust for her brother if alive, and if not for a 
charity. At her death the testatrix was not possessed of any stock in the B. B. Rly. 
Co.: Held, that the legacy was specific, not demonstrative, and failed. (Pearson J., 
— 27, 1884.) Re Sayers, M‘Clellan v. Clark, 53 L. J., Ch. 832: 50 L. T. R. 
616. 

Construction—Legacies charged on Real Estate—Exoneration of Personal Estate. 
—Leygacies held upon construction of the whole will to be charged on the real estate 
in exoneration of the personal estate. (V.C. B., July 17, 1884.) Re Needham, 
Robinson v. Needham, 54 L. J., Ch. 75. 

Construction— My Wife’—Gift to separated Wife—Second ‘ Wife. —A testator 
gave the residue of his property to ‘ my wife for her own use to bring up the children.’ 
The testator was separated from his wife, who had no children, and had gone through 
the ceremony of marriage with another woman M., and hail children by her: Held, 
oo = was entitled to probate. (October 29, 1884.) Jn the Goods of Howe, 33 

V. R. 48. 

Construction —‘ Ordinary Outgoings’ — Trust to Pay— Drainage Expenses — 
Metropolis Local Management Act.—The owner of a leasehold house bequeathed it 
with other property to trustees on trust, ‘ after payment of all ordinary outgoings for 
ground-rent, repairs, taxes, expenses of insurance, or otherwise,’ to pay the rent to his 
wife during life: Held, that ‘ ordinary outgoings’ included the expenses of drainage 
works for the house, executed by the vestry under the Metropolis Leoal Management 
Act, 1862, and must be deducted by the trustees from the income of the tenant for life. 
(Pearson J., January 29, 1885.) Re Crawley, Acton v. Crawley, 28 Ch. D. 431; 
33 W. R. 611. 

Construction—* Remainder of my Money ’—Subsequent Specific Gift of Chattels—- 
Residue.—A will ran as follows: ‘The remainder of my money, after payment of my 
just debts and testamentary and other expenses, I give to my dear wile. 1 also give 


to my dear wife all the furniture and effects at 48, Park Road (except the piano and 
hall clock):’ Held, that the words remainder of my ‘money’ being followed bya 
specific gift of chattels did not carry the residue, but only money and investments of 
money. (Pearson J., January 26, 1885.) Jlart v. Hernandez, 52 L. T. R. 217. 
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Will— ‘continued. 

Construction—Rerocation of Bequest—Extent of —Trust to settle on Children 
of Legatee— To or in favour of .—A testator gave a share of his residuary estate to 
his son S., one moiety of such share to be settled on S.’s children. The testator after- 
wards by codicil revoked every devise and bequest ‘to or in favour of’ S.: Held, 
that the revocation extended to the interest of S.’s children. (Kay J., May 13, 1884.) 
Tabor v. Prentice, 32 W. R. 872. 

Coustruction—Satisfaction—Advances to Son—Interest—Whether payable.—A 
testator gave his residuary estate upon trust to allow his widow to receive the net 
annual income thereof, and after his death for all his children who attained twenty- 
one, advances to any child together with interest thereon to be taken in full or part 
satisfaction of his share. At the testator’s death one of his sons owed him 2000/. 
advanced before the date of the will : Held, on construction of the will, that the widow 
was entitled to interest on such sum, the set-off being intended to take effect at the 
widow’s, not the testator’s death. Limpus v. Arnold (C. A., diss. Cotton L.J., Dec. 
13, 1884), 54 L. J., Q. B. 83; 33 W. R. 537. 

Coustructioa—‘Survivor’ read other.—A testator devised hereditaments, subject to 
a life estate, to M. aad F., their heirs and assigns, as tenants in common, but if either 
should die in the lifetime of the tenant for life without leaving issue, her share was to 
go to the survivor of them, her heirs and assigns. F. predeceased M., and both pre- 
deceased the tenant for life: MW. left issue: Held, that survivor must be read other, 
that F.’s share had become vested in M., and the entirety formed part of J/.’s estate. 
(V.C. B., April 22, 1884.) Re Johnson, Hickman v. Williamson, 53 L. J., Ch. 
1116. 

Coustruction—Survivor not read the longest liver.—A testator gave all his real and 
personal estate to his wife for life, and at her death to M. and W. if they were living 
at the time of his wife’s decease, and in case of the death of either before his wife, the 
whole was given to the ‘ survivor’ of them: Held, that survivor could not be construed 
as ‘ longest liver,’ and that WM. and W’., having predeceased the wife, never took any 
interest under the will. Per Brett, M.R., the disinclination of the Court to construe 
a will so as to cause an intestacy will not prevent such a construction if the will is 
plain. (C. A., Jan. 22, 1885.) Re Hill v. Chapman, 52 L. T. R. 290. 

Coustruction—‘ Survivors’—Survivor not read longest liver—A testator gave 
legacies upon trust to pay the interest to his four brothers and sisters, and ‘in the 
event of either of the parties dying and without child or children, then the legacy of 
the deceased is to be at once divided amongst the survivors.’ The four legatees died 
successively without leaving any children: Held, that the last surviving legatee did 
not become entitled to the capital of his legacy on his own death ‘ survivors,’ though it 
included survivor, not being capable of being construed as the longest liver. (Kay J., 
Feb. 7,1885.) Griffiths v. Mortimer, 54 L. J., Ch. 414; 33 W. R. 441. 

Investment—Bank Shares—Recoustruction of Company—Unauthorised Inrest- 
ment.—Shares in an unlimited banking company were bequeathed to trustees, on trust 
to permit the same to remain in their present state of investment or to convert. After 
the testator’s death the Banking Company was converted into a Limited Company, 
the amount of the shares changed, and a liability which did not attach to them before 
created: Held, that the shares were no longer in the same state of investment, and 
there being no power in the will to invest in bank shares must be sold. (Pearson J., 
Feb. 5, 1885.) Re Morris, Buckuill v. Morris, 54 L. J., Ch. 388; 33 W. R. 445. 

Legacy—Ademption pro tanto—Presumption—Moral Obligation.—A legacy given 
by a parent or person tz loco parentis is prima facie adeemed pro tanto only by a gift 
to the legatee in the testator’s life-time; the burden of proof is on those who contend 
for total ademption.—The presumption against double portions or a double provision 
is not confined to a parent or person in loco parentis, but arises whenever the legacy 
and gift are both in fulfilment of the same natural or moral obligation of providing for 
the legatee. (C. A., March 7, 1885.) Re Pollock, Pollock vy. Worrall, 28 Ch. 


a? 
D. 552. 





coverture. (Pearson J., Feb. 9, 1885.) Re Price, Stafford y. Stafford, 28 Ch. D. 
709; 33 W. R. 520. 

Next-of-Kin excluding A, B—Gift to—A. B. sole next-of-kin—Intestacy—Arti- 
ficial class —A testator gave a legacy to his next-of-kin under the Statute of Distri- 
bution excluding 4., B, A., B, were at the testator’s death his only next-of-kin: 
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Will— continued). 
Held, that legacy was indisposed of, and went to 4,, B. not as legatees but next-of-kin. 
(Kay J., Jan. 19, 1885.) Re Taylor, Taylor v. Ley, 52 L. T. R. 210. 

Settled Estate—Power to raise Money for Improvements—Charge on Inheritance— 
Infant Tenant for Life—Heirlooms.—A testator devised real estate, including docks, 
in settlement subject to a term of 1500 years, vested im trustees to raise money by 
sale or mortgage for enlarging and improving the docks, Kc. The trustees applied for 
the purpose part of the income arising during the minority of an infant tenant for life : 
Held, in the absence of any direction by the testator, that the infant was entitled to 
have the expenditure charged on the inheritance. The testator also bequeathed 
heirlooms to go to the person for the time being entitled to the M/. estate, of which 
testator was owner in fee under a certain deed of entail. The deed could not be found: 
Heid, that the testator’s heir-at-law was entitled. (V.C. B., July 19, 1884.) Re 
Marquis of Bute, Marquis of Bute v. Ryder, 53 L. J., Ch. 1090; 32 W. R. 996. 





APPENDIX OF CASES. 


ADULTERATION.— Food and Drugs Act.—It is an offence under sect. 6 of the Food and 
Drugs Act, 1875, to sell any article of food or any drug though unadulterated if it is 
not the thing demanded, e.g. savin for saffron. (March 31, 1885.) Kuight v. Bowers, 
14.Q. B. D. 845. 

AbDVANCEMENT.—Statute of Distributions.—Cheque given by a father to his son to pay 
off a debt of the son’s, held on the father's death intestate an ‘advancement by portion’ 
within sect. 5 of the Statute of Distributions to be brought into hotchpot. (Fearson J., 
March 30, 1885.) Re Blockley, Blockley v. Blockley, 29 Ch. D, 250. 

ASSIGNMENT OF Dest.—D., a builder whose employer owed him moneys, gave P., a 
creditor of his, the following note signed by D. and addressed to his employer: 
‘ Please pay P. the amount of his account, 42/. 14s. 6d., for goods supplied’: Held, a 
mere request, not an equitable assignment. (V.C. B., Feb. 14, 1885.) Percival v. 
Dunn, 29 Ch, D. 129. 

ATTACHMENT OF Dests.—An order may be made under O. 42. r. 32 of the Rules of 
Court, 1883, for the examination of a garnishee against whom a garnishee order abso- 
lute has been made. (March 26, 1885.) Cowan v. Carlill, 33 W. R. 583. 

Bankrurtcy.—Evecution—Sale by Sheriff—Notice of Petition—Retainer.—The effect 
of sect. 46. subs. 2 of the Bankruptcy Act is not to avoid the sale by the sheriff, but to 
transfer the fruits of the execution from the execution creditor to the trustee. 
(March 23, 1885.) Re Pearce, Ex parte Crosthwaite, 14 Q. B. D. 966. 

Order and Disposition.—Debtor who had sold the surplus produce of his residential 
estate held not to have carried on the trade of a market-gardener or farmer within 
sect. 44 of the Bankruptcy Act, 1883. (March 5, 1885.) Re Wallis, Ex parte Sully, 
14 Q. B. D. 950. 

BUILDING Soctety on construction of the rules held to have a power of borrowing. (Kay 
J., March 18, 1885.) Re Mutual Aid Permanent Building Society, 29 Ch. D. 182; 
33 W. R. 575, Bx parte Anson. 


Company.—Shares.—Company that had wrongfully refused to register a transfer of 
shares without notice of axgthing special in the contract of transfer held liable for 
only nominal damages. (C. A., April 23, 1885.) Skinner v. City of London Marine 
Insurance Company, 14 Q. B. D. 882. 

Special Resolution.—Fourteen clear days must intervene between the meeting at 
which a speciai resolution is passed and the meeting at which it is confirmed. (Chitty 
es ge 16, 1885.) Re Railway Sleepers Supply Company, 29 Ch. D. 204; 33 
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CoMPANY—(continued). 

Winding up.—Court has no jurisdiction to wind up a foreign company carrying on 
business merely through an agent in England (Pearson J., Feb. 28,1585.) Re Lloyd, 
Generale Italiano, 29 Ch. D. 219. 

liquidator who had oecupied the company’s premises to complete some unfinished 
articles ordered to pay in full a rate made since the winding-up. (C. A., Feb. 2, 1885. 
Re National Arms and Ammunition Company, 33 W.R. 585. 


Court.—Defendant who had not pleaded specially to the jurisdiction of the Salford 
Hundred Court held not entitled, after judgment against him, to prohibition. (C. A., 
April 1, 1885.) Chadwick v. Ball, 14 Q. B. D. 855. 


Executor.—Transfer of action for administration of insolvent estate for administration 
in bankruptcy under Bankruptcy Act, 1883, sect. 125, refused whe:e considerable 
expenses had already been incurred. (Pearson J., March 21,:1885.) Re Weaver. 
Higgs v. Weaver, 29 Ch. D. 236. 


FisHeRY.—Crayfish held to be ‘fish’ within 24 & 25 Vict. c. 96. sect. 24. (March 27. 
1885.) Caygill v. Thwaite, 33 W. R. 581. 


Husband AND WirE.—Judgment against married woman not enforceable against an 
annuity not overdue subject to a restraint on anticipation. (C, A., April 17, 1885. 
Re Pellew, Ex parte Meager, 14 Q. B. D. 973; 33 W. R. 573. 

Married Women's Property Act, 1882, sect. §—Vested reversionary interest of 
married woman falling into possession after the Act held to be her separate estate. 
(Kay J., March 9, 1885.) Re Thompson v. Curzon, 29 Ch. D. 177. 


INFANT, though only beneficially entitled to a lease, may obtain the sanction of the 
Court to its surrender under the Property Law Amendment Act, 1830. (Pearson J., 
March 28, 1885.) Re Griffiths, 29 Ch. D. 248. 


LANDLORD AND TENANT.—Tenant repairing without giving notice to her landlord (who 
had covenanted to repair) to do the repairs held not entitled to recover the expenses 
(C. A., May 1, 1885.) Hugall v. M‘ Kean, 33 W. R. 588. 

LocaL GOVERNMENT.—Contract sealed by a local board after part performance to more 
than the value of 50/. held valid. (April 23, 1885.) Melliss v. Shirley Local Board, 
14 Q. B. D. gt1. 

Nuisance caused by local board erecting a urinal on private property restrained by 
injunction. (March 21,1885.) Sellors v. Matlock Bath Local Board, 14. B. D. 92. 

Premises cut off by wall from street held not to be premises ‘ fronting, adjoining, or 
abutting’ on the street so as to render the owner liable for paving expenses under 
sect. 150 of the Public Health Act. (March 31, 1885.) Lightbound v. Higher 
Bebington Local Board, 14 Q. B. D. 849. 

MortcacGe.—Land held on trust for sale is not within the Middlesex Registration Act, 
and an incumbrancer therefore gains no priority by registration. (Kay J., March 13, 
1885.) Arden v. Arden, 33 W. R. 593. 

Lien of company for any debt of shareholder held not to prevail over a charge 
given before any debt had become due by the shareholder to the company.. (Field J., 
March 13, 1885.) Bradford Banking Company v. Briggs & Co., 29 Ch. D. 149. 


NEGLIGENCE.—There is a duty on persons diverting a highway to so construct the new 
road that it may be used with reasonable safety. (March 27, 1885.) Hurst v. Taylor, 
14 Q. B. D. 918; 33 W. R. 582. 

NvIsance.—Railway company restrained from causing a nuisance by their cattle traffic 
on a piece of land purchased by them under their statutory powers of purchase by 
agreement. (C. A., Feb. 21,1885.) Zruman v. L. B. & 8. C. Railway Company, 
29 Ch. D. 89. 

Practice.—Reference to Arbitration—‘Costs to abide the erent.—Event construed 
distributively. (March 26, 1885.) Hawke v. Brear, 14 Q. B. D. 841. 

Pauper plaintiff successful in an action can only recover costs out of pocket. (C. A.. 
April 17, 1885.) Carson v. Pickersgill, 14 Q. B. D. 859; 33 W. R. 589. 

Service out of Jurisdiction.—Discretion of Court in granting. (Pearson J., March 
26,1885.) Socidtéd Generale de Paris v. Dreyfus Brothers, 29 Ch. D. 239. 


Revenve.—Inhabited House Duty.—No exemption where caretaker’s son, a clerk but 
not of the employer, resided on the premises. (March 20, 1885.) Weguellinv. Wayall, 
14 Q. B. D. 838. 
Probate Duty.—Lunatic’s personal estate invested in realty held liable to. 
(March 20, 1885.) Attorney-General v. Marquis of Ailesbury, 14 Q. B. D. 895. 
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Serrtep Lanp Act.—Capital moneys not applicable in discharging a loan for drainage 
before the Act as an ‘incumbrance’ within sect. 21 (ii). (C. A., April 16,1885.) Re 
Kuatchball’s Settled Estates, 33 W. BR. 569. 

Tenant of leasehold property during the remainder of the term, ‘if she should s» 
long live,’ held not a tenant for life under the Act. (C. A., March 7, 1834.) Re 
Hazle’s Settled Estates, 29 Ch. D. 78. 

SHIP AND Sarprrine.—Collision.—Steam-steering apparatus not acting owing to latent 
defect.—Neyligence. (March 24, 1885.) The European, 10 P. D. 99. 

Salvage.—Shipowners who had broken the implied warranty of their vessel's 
seaworthiness held not entitled to recover salvage expenses incurred by the unsea- 
worthiness from the cargo owners. (March 31, 1885.) The Glenfruin, to P. D. 103. 

Trustee.— Executor of a sole trustee may appoint new trustees under sect. 31 of the 
Conveyancing Act, 1881. (Pearson J., March 28, 1885.) Re Shafto’s Trusts, 
29 Ch, D. 247. 

Witu.— Forfeiture on ‘ becoming an insolvent’ held to have been incurred by the devisee 
making a composition with his creditors. (Chitty J., March 23, 1885.) Nixon v 
Verry, 29 Ch. D, 196. 














